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(i) 


STATEMENT OF THE QUESTION PRESENTED 


Is an insurer whose policy provides that it will 
defend and indemnify its insured from liability for all 
claims for injury to or destruction of property “caused 
by accident” wherein it expressly excludes under this 
coverage provision injury to or destruction of "any goods, 
products or containers thereof manufactured, sold, 
handled or distributed * * * or work completed by or for 
the name Insured, out of which the accident arises" liable 
to defend a suit against the insured when: 


(a) none of the allegations of the complaint can 
be read as inferring or suggesting that the damage com- 
plained of was ‘caused by accident", 


(b) the only damage complained of is to an air 


conditioning system sold by the insured to plaintiff on 
which the assured is alleged to have performed defective 
work? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Allegations of the Complaint Which 
Determine Appellant's Duty to Defend 
Cannot be Read as Alleging Damage 
"Caused by Accident" as Required Under 
Coverage B of Its Policy 


The Insurance Policy in Question Provides That 
The Insurer Will Defend and Indemnify Its Insured 
From Liability for Damages Accidentally Sustained 
by Persons or to Property Excluding However that 
Property Which the Insured Becomes Liable to 
Replace or Repair After it Causes Damage Because 
Of a Defective Condition 


There Is No Insuring Provision in Appellant's 
Contract Which Could Properly Be Interpreted as 
Providing Coverage for Appellee in this Cause Nor 
Is the Policy Ambiguous in this Regard 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,991 


AETNA CASUALTY AND SURETY COMPANY, 
Appellant, 


HARVEY W. HOTTEL, INC., 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an action instituted in the United States District Court for 


the District of Columbia for reimbursement of appellee's [cost of repair 
of alleged damage to plaintiff's property. A third-party action was filed 
by appellee against appellant which was severed from the main action 
and proceeded to separate trial. This appeal is taken from a final judg- 
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ment entered in favor of appellee therein, the Court expressly deter- 
mining that there is no just reason for delay and expressly directing 
an entry of judgment. The jurisdiction of this Court is founded upon 
the provisions of Title 28, Section 1291, and Rule 54(b), Federal Rules 


of Civil Procedure. 


STATEMENT OF THE CASE 


Appellant insurance company issued to appellee, a corporation 
engaged in the business of contracting and servicing refrigeration 
equipment, five (5) insurance policies, the numbers of which and 


periods covered are: 


53LC3053 — 2/1/53 to 2/1/54 

53LC3746 2/1/54 to 2/1/55 

53LC4444 — 2/1/55 to 2/1/56 

53LC5149 10/1/55 to 10/1/56 

53LC5907 10/1/56 to 10/1/57 (J.A. 8, 9, 33) 


While the above mentioned policies were in force, appellee entered 
into a contract with Brandywine Corporation, plaintiff below, to install 
certain air conditioning equipment in an apartment house known as the 
Brandywine Apartments in the District of Columbia. The services per- 
formed by appellee for plaintiff related solely to the installation of air 
conditioning equipment in the basement of said apartment house (J.A. 18). 
The roof tower, outside water piping and individual fan coil units were 
installed by the plumbing contractor, Harry E. Nau (J.A. 11-18). The 
installation of appellee's equipment was completed in 1954 (J.A. 12, 19). 
Shortly thereafter appellee was requested by plaintiff to perform certain 
repairs due to the failure of one of the compressors. There were four 
(4) refrigeratoring compressors in the basement. The number one com- 
pressor failed in that the crank shaft broke a hole through the housing, 
the body of the compressor (J.A. 20) and three similar breakdowns 
occurred in the other compressors (J.A. 22). 
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On October 6, 1958 the Brandywine Corporation filed |suit against 
appellee claiming damages for repairs to said air conditioning system 
necessitated by the aforementioned breakdowns (J.A. 5, 6). | The com- 
plaint, specifically paragraphs 3, 4 and 5, charges as follows: 


"3. Defendant installed the said air conditioning system 
prior to the cooling season in the summer of 1954 and con- 
tinued to maintain and service said system from the date of 
its installation until March of 1957. 


"4, From the time of its installation until Marchjof 
1957, said air conditioning system was subject to constant 
breakdown as a result of the negligent maintenance of said 
system by the defendant; major breakdowns Sopeaiae: in 
June of 1954, August of 1954, June of 1955 and Augus of 
1956. In 1956 plaintiff paid defendant for the repairs 
necessitated by said major breakdowns the sum of 
$11,652.29." 


"5, In March of 1957 Washington Refrigeration Com- 
pany, at a contract price of $7600, overhauled the system 
and corrected the cause of the prior major breakdowns by 
the addition of selonoid valves and check valves to the 
existing system." 


and thereafter plaintiff demanded judgment in the total sum of $19,252.29. 


Appellant was requested to assume the defense of this suit for 
appellee which it refused to do for reason that the acts complained of 
in the complaint do not come within the scope of the insuring provisions 
of its policies with appellee (J.A. 10), and the damage alleged in the 
complaint was not "caused by accident" (J.A. 29, 30). 


Appellee filed a third-party complaint against Frick|Company, the 
manufacturer, Morris Shapiro, t/a General Engineering Associates, 
which prepared the mechanical engineering designs for Brandywine 
Apartments, Inc., and appellant (J.A. 2). The third-party complaint 
was amended (J.A. 7, 10) to set forth more specifically the alleged 
cause of action against appellant. Appellee contends that by virtue of 
the several insurance policies issued by appellant to it the former was 
required to defend and pay any judgment rendered in favor against it in 
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the litigation below (J.A. 30-31). There is no claim in the complaint 
or third-party complaint against appellant that there was damage caused 


to anything other than the refrigeration equipment (J.A. 5-9, 22). 


As the dispute between appellant and appellee involved the defense 
of the litigation now pending below, appellant filed a motion to sever this 
third-party action against it and advance the trial date thereof. Said 
motion was granted (J.A. 15), and on February 29, 1960, the third-party 
action between appellant and appellee was called for trial before Judge 
Edward A. Tamm. 


Harvey W. Hottel, President of Harvey W. Hottel, Inc., appellee, 
testified that his company was engaged to install certain refrigeration 
equipment in the basement of the Brandywine Apartments (J.A. 18); that 
subsequently there were major breakdowns in the compressors of this 
system which were caused in his opinion by broken valves, parts of 
which "fell down into the interior of the cylinders" causing "stoppage 
of the pistons which in turn possibly caused the crank shaft to break and 
penetrate the housing of the compressors” (J.A. 20). 


The damage to plaintiff's equipment, in any event, was to that 
part of the system on which appellee performed work (J.A. 5, 20, 22). 


One of the above policies, No. 53LC5149, was admitted in evidence 
as plaintiff's Exhibit No. 1 (J.A. 31 - 37) and by stipulation it was agreed 
that this policy contained the same provisions or provisions of similar 
import as the other mentioned policies (J.A. 24). In this policy the 
pertinent provisions in issue are: 


"Coverage B — Property Damage Liability. 


To pay on behalf of the Insured all sums which the 
Insured shall become legally obligated to pay as damages 
because of injury to or destruction of property, including 
the loss of use thereof, caused by accident." 


"II. Defense, Settlement, Supplementary Payments With 
Respect to such insurance as isafforded by this Policy, 
the Company shall: 
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(a) defend any suit against the Insured alleging such 
injury, sickness, disease or destruction and seeking 
damages on account thereof, even if such suit is ground- 
less, false or fraudulent; but the Company may make such 
investigation, negotiation and settlement of any claim or 
suit as it deems expedient; 


EXCLUSIONS 
"This Policy does not apply: * * * (h) under Coverage B, 


to injury to or destruction of * * * (4) any goods, products 

or containers thereof manufactured, sold, handled or distri- 

buted or premises alienated by the named Insured, or |jwork 

completed by or for the named Insured, out of which the 

accident arises; * * *". (J.A. 32) 

In the "general liability schedule" of said policy (J.A. |34, 35), the 
underwriters have for the purpose of rating classifications broken down 
the particular hazards in which the appellee is engaged and have placed 
the proportionate amount of premium to be allocated for such hazards. 
Among the hazards enumerated are servicing and repairing of refrigera- 
tion equipment, for which a proportionate amount of premium is charged 
(J.A. 35). These rating classifications are not coverage provisions and 
do not modify or alter the exclusions or other terms in the policies. 
This is stated at the top of the "general liability schedule” (J.A. 34): 

"The rating classifications stated herein do not modify 

the Exclusions or other terms of the policy." 

The particular hazards of the assured are specified in order that 
a proper premium can be arrived at based on actuarial experience. A 
total of the proportionate premiums in the general liability schedule is 
shown on the face of the policy (J.A. 33). 


The Court below by its Memorandum Opinion found the policy am- 


biguous and ruled in favor of appellee. Judgment was entered on June 8, 
1960 (J.A. 41), and this appeal followed (J.A. 43). 


STATEMENT OF POINTS 
The District Court erred in holding that: 


1. There are ambiguities in the policy “which must be decided 
against the defendant" (appellant). 


2. The conduct of appellee, as alleged in the complaint in the 
main action, is within the terms of said policy. 


SUMMARY OF ARGUMENT 


The insurance policy in question, a standard general liability 
policy, affords protection to appellee for its possible liability for 
damages, within stated limits, "caused by accident" and sustained 
by persons while appellee is engaged in its usual occupation, the haz- 
ards of which are enumerated in the general liability schedule. In 
addition, said policy affords coverage for property damage but excludes 


under this provision, injury or destruction of (Exclusion (h)(4) ): 


“any goods, products or containers thereof manufactured, 
sold, handled or distributed or premises alienated by 
the named Insured, or work completed by or for the 
named Insured, out of which the accident arises;" (J.A. 32) 
Accordingly, appellee, to bring itself within the terms of the 

policy must show that the damages complained of by plaintiff were 
"caused by accident" and were not damages to: 

"goods, products or containers thereof manufactured, sold, 
handled or distributed or premises alienated by the named 
Insured, or work completed by or for the named Insured, 
out of which the accident arises.” 

Although alleging negligence, the complaint seeks first a return 
of money paid to appellee for improper servicing of an air conditioning 
system appellee sold to plaintiff and secondly, reimbursement for the 
cost of repairs'to said air conditioning system it paid to another con- 
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cern. The complaint clearly sounds in contract but in addition the 
damages complained of are alleged to result from appellee's lack of 
proper judgment in failing to detect the cause of the major breakdowns 
in the system and rectify them and hence does not have a basis in an 


"accident" as required by the policy. 


The only claim in the complaint is for damage to the air condition- 
ing system which appellee sold to plaintiff and installed. No damage to 
persons or other property is alleged and therefore the claims of plain- 
tiff are excluded by the above quoted exclusion. 


Without this exclusion an insurer would subject itself to liability 
for replacement of defective or substandard materials or be otherwise 
responsible for faulty workmanship. Womack v. Employers Mutual 
Liability Insurance Co., Miss., 101 So.2d 107. Basically, this is an 
accident policy affording protection to the assured from liability for 
damages to persons or other property accidentally injured/or damaged 
while the assured is engaged in its usual occupation. Premiums are 
charged therefor based on actuarial experience gained from claims 


arising out of accidents in like businesses. 


The Court below in declaring the policy ambiguous in this regard 
must have considered the general liability schedule (J.A. 34, 35) as 


adding to or modifying the coverage provisions. The ee at the top 


of the liability schedule as quoted below should have comp. etely dis- 


pelled any doubt in this regard (J.A. 34): 
"The rating classifications stated herein do not modify 
the Exclusions or other terms of the policy." 
Any damage to the air conditioning system itself which was 
installed by appellee or the replacement of defective parts is clearly 
outside the scope of the insuring provisions of the aforementioned 


policy. 
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As this is the only property alleged to have been damaged, and 


the allegations of the complaint alone determine an insurer's obligation 


to defend and the correlative duty to pay any judgment rendered against 
the insured, then appellant owes no duty to defend the litigation below in 


behalf of appellee. 


ARGUMENT 
I 


THE ALLEGATIONS OF THE COMPLAINT WHICH DETERMINE 
APPELLANT'S DUTY TO DEFEND CANNOT BE READ AS ALLEG- 
ING DAMAGE "CAUSED BY ACCIDENT" AS REQUIRED UNDER 
COVERAGE B OF ITS POLICY. 


Ia plaintiff's Exhibit No. 1 under insuring agreements the following 
clauses are found, (J.A. 32): 


"Coverage B — Property Damage Liability. 
To pay on behalf of the Insured all sums which the 

Insured shall become legally obligated to pay as damages 

because of injury to or destruction of property, including 

the loss of use thereof, caused by accident." 

"II. Defense, Settlement, Supplementary Payments. 
With respect to such insurance as is afforded by this 

Policy, the Company shall: 

(a) defend any suit against the Insured alleging such in- 

jury, sickness, disease or destruction and seeking damages 

on account thereof, even if such suit is groundless, false or 

fraudulent; but the Company may make such investigation, 

negotiation and settlement of any claim or suit as it deems 

expedient;" 
The phrases "injuries accidentally sustained or caused by accident," as 
used in liability policies, import something undesigned and unforeseen 
or that which takes place without the insured's foresight or expectation; 
it conveys a sudden and instant happening, an event of moment rather 
than a condition which continues to progress and change through a period 
of time. Richards on Insurance, Vol. 2, Section 285, p. 946, 948; Couch 


Encyclopedia of Insurance Law, Vol. 5, Sections 1137, p. 3963. 
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In order to determine whether or not an insurer must |defend a 
suit on behalf of its insured, an examination is made of the allegations 
of the complaint. Upon these allegations alone and not subsequent develop- 
ments is this question resolved. Boyle v. National Casualt Co., 1951, 
D.C. Mun. App., 84 A.2d 614; Appleman, Insurance Law and Practice 
§ 4683. The pertinent allegations in this regard are found in paragraph 
7 of the complaint (J.A.6): 
"7. The defendant knew, or as a competent air condi- 
tioning engineering and contracting firm should have known, 
the cause of the constant major breakdowns which the} said 
air conditioning system experienced and defendant negli- 
gently failed to take any steps to correct the cause of |said 
major breakdowns but merely continued to repair the 
damage resulting therefrom.” 
Plaintiff is complaining of appellee's lack of proper judgment as 
a competent engineering firm in failing to detect the cause of the major 
breakdowns. The theory appears to be breach of implied warranty 
although negligence is alleged. Nevertheless it is stated in paragraph 
4 of the complaint that plaintiff paid to appellee $11,652.29 and now it 


is seeking to recover this amount in addition to the cost of repairs it 
paid to Washington Refrigeration Company. The damage complained 
of was not accidentally sustained or caused by accident but rather 


occurred allegedly by appellee's failure to perform in a workmanlike 
manner. In essence therefore this is an action ex contractu, and the 
resultant damages rather than being accidentally sustained as required 
by the policy for coverage were the natural and probable consequences 
of the alleged acts or omissions of appellee. Kuckenberg v; Hartford 
Accident & Indemnity Co., 1955, 9th Cir., 226 F.2d 225. 


Accordingly, as the complaint is devoid of any allegations against 
appellee which suggest or infer that damages complained of were "caused 
by accident" as required under coverage B, appellant is not required to 
defend or indemnify appellee for damages in the action below. Imperial 
Fire Insurance Company v. Coos County, 1894, 151 U.S. 452, 14 S.Ct. 379, 
38 L.Ed. 231; C.Y. Thomason Co. v. Lumbermens Mutual Casualty Co., 
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THE INSURANCE POLICY IN QUESTION PROVIDES THAT 

THE INSURER WILL DEFEND AND INDEMNIFY ITS INSURED 

FROM LIABILITY FOR DAMAGES ACCIDENTALLY SUSTAINED 

BY PERSONS OR TO PROPERTY EXCLUDING HOWEVER THAT 

PROPERTY WHICH THE INSURED BECOMES LIABLE TO RE- 

PLACE OR REPAIR AFTER IT CAUSES DAMAGES BECAUSE 

OF A DEFECTIVE CONDITION. 

The complaint alleges that appellee was responsible for constant 
breakdowns of an air conditioning system it had sold to plaintiff, these 


breakdowns occurring over a period of three years (J.A. 5). 


Exclusion (h)(4) of the policy (Appellee's Exhibit No. 1) excludes 
from the provisions of Coverage B — Property Damage Liability — 
injury to or destruction of: 

“any goods, products or containers thereof manufactured, 

sold, handled or distributed or premises alienated by the 

named insured or work completed by or for the named 

insured, out of which the accident arises."" (J.A. 32) 

The air conditioning system was sold by appellee to plaintiff 
(J.A. 4). Appellee's subsequent work on this system is alleged to have 
been defective (J.A. 5). Assuming for the sake of argument that an 
"accident"’ caused damages, which is specifically denied as heretofore 
discussed in Point I, nevertheless, the "accident" arose "out of" 
and caused damage to the product sold — the air conditioning system. 
The quoted exclusion therefore applies to the damage to said system. 
Furthermore, there is no allegation in the complaint or third-party 
complaint claiming damage to other property or persons while appellee 
was engaged in its business (J.A. 5, 9, 22). 


In Volf v. Ocean Accident & Guarantee Corp., 1958, 50 Cal. 2d. 
273, 325 P.2d 987, a general contractor constructed a stucco house and 
shortly thereafter cracks began to appear in the exterior wall; an addi- 
tional coat was required by the State Contracting Board as the mixture 
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applied to the exterior was below compressive strength. The additional 
cost was $1,309.15. Defendant issued to plaintiff a comprehensive liability 
policy which contained the standard clauses and exclusions among which 
were: "(g) this policy excludes 'any goods or products manufactured, 
sold and handled by the named insured . . . or work completed by the 
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named insured out of which the accident arises’. 


Plaintiff sued his insurer to recover the cost of the new stucco 
exterior. Judgment for the plaintiff was reversed, the Court holding 
that both the "care, custody and control" exclusion and the above quoted 


exclusion were applicable and stated on p. 989, 325 P.2d.: 


"In holding that an exclusion similar to Exclusion (g) in the 
instant policy had no application to personal injury, the 
Court in Heyward v. American Casualty Co., of Reading, 
Pa., supra, stated: 'This Exclusion means that the policy 
will not protect the insured if he has to repair or replace 
some product or work which proved defective and caused 
an accident. The exclusion has no reference to liability 
for damage to other property or personal injury arising 
out of such accident.' (129 F.Supp. at page 8) In the in- 
stant case, the plaintiffs seek protection for the very|thing 
that is specifically excluded by Exclusion (g), i.e., the cost 
to the plaintiffs of replacing the stucco that proved to be 
defective." 


Cf: Heyward v. American Casualty Co., 1955, 129 F.Supp. 4. 


See also: Liberty Building Company v. Royal Indemnity Company, 
1959, 346 P.2d 444, reh. granted 1960, 2 Cal. Rptr. 329, vacating opinion 
346 P.2d 444, in which the Court in its opinion on rehearing stated suc- 
cinctly the application of the same exclusion clause as here (p. 331, 

2 Cal. Rptr.): 


"This Exclusion means that if the insured becomes 
liable to replace or repair any 'goods or products’ or 
"premises alienated’ or 'work completed’ after the same 
has caused an accident because of a defective condition, 
the cost of such replacement or repair is not recoverable 
under the policy. However, if the accident also caused 
damage to some other property or caused personal injury, 
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the insured's liability for such damage or injury becomes 
a liability of the insurer under the policy, and is not ex- 
cluded. For example, if a contractor builds a house and 
as a result of an improper mixture of the stucco, water 
is absorbed into the walls and the stucco cracks and falls 
off and a child is injured by the falling stucco, the injury 
to the child’ would not be excluded * * * but the replace- 
ment cost of the stucco would be excluded. Also, if the 
water absorbed into the walls should reach the interior 
walls and injure a valuable painting hanging there, the 
damage to the painting would be recoverable under the 
policy while the damage to the walls would not.” 


In Geedes and Smith v. St. Paul Mercury Indemnity Co., 1959, 51 
Cal. 2d 558, 334 P.2d 881, a building contractor recovered judgment 
against a manufacturer from which it purchased aluminum doors which 
developed defects within six months after installation and fell apart. 
The building contractor then sued the manufacturer's insurance com- 
pany to recover the amount of judgment under the insurance policy 
issued to the manufacturer. The Court found the damage to the doors 
themselves was not covered by the policy and specifically excluded by 


the same provision involved in the case at bar. Other damage, however, 


caused by the removal of the doors was covered by the policy, the Court 
stating, on p. 884, 334 P.2d: 


"Accordingly, plaintiff cannot recover under the policy 
unless the damages were damages ‘because of injury to 
a destruction of property, including loss of use thereof, 
caused by accident’, and were not damages because of 
‘injury to or destruction of (1) any goods or products 
* * * sold'* * * by the insured * * * out of which the 
accident arises’." 


Significantly, in this case the Court states at p. 885, 334 P.2d: 


"It is not disputed that injury to or destruction of 
the doors themselves were excluded * * *." 


Ol 


THERE IS NO INSURING PROVISION IN APPELLANT'S CON 

WHICH COULD PROPERLY BE INTERPRETED AS PROVIDIN 

COVERAGE FOR APPELLEE IN THIS CAUSE NOR IS THE POLICY 

AMBIGUOUS IN THIS REGARD. 
The Court below apparently compared Exclusion (h)(4) with 

pertinent provisions of the "general liability schedule" looking at the 
latter as containing additional coverage provisions, rather than merely 
rating classifications. This is evident from the opinion of the Court 
(J.A. 40): 

"The Court is of the opinion that the insurance policy, 
together with the 'comprehensive general liability policy’ 
attached thereto and the 'general liability schedule’ also 
attached to the policy, contain ambiguities * * *." 
At the top of the "general liability schedule” is language specifically 

stating that the below listings are rating classifications and 

"do not modify the Exclusions or other terms of the policy” 
(J.A. 34). 
This is a breakdown merely for underwriting purposes to obtain 


a proper allocation of premium. 


The wording of Exclusion (h)(4) as found in standard general 
liability policies has been judicially determined to be clear and un- 
ambiguous. Hauenstein v. Saint Paul-Mercury Indemnit Compan: 
1954, 242 Minn. 354, 65 N.W. 2d 122. 


In that case the question was whether the defendant insurer in 
view of the same exclusionary clause as involved in this case, is liable 


for injury to plaster itself after its application to a building had dis- 


closed its defective nature and in addition where there was liability for 
accidental damage to property by reason of the application of such 
plaster to walls and ceilings. 
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As to the latter the Court found there was coverage but as to the 
former none and it criticized the suggestion by plaintiff that the exclu- 
sionary clause is ambiguous stating on p. 125, 65 N.W. 2d: 

Although ambiguities in the wording of an insurance 
contract are to be construed in favor of the insured, (Cit- 

ing cases) this rule of construction has no application 

whatever to language that is clear in its meaning. (Citing 

cases) Unless a contrary intention is shown, words used 

in an insurance contract are to be given the natural and 

ordinary meaning that they convey to the popular mind. 

(Citing cases) Clearly the exclusionary clause herein 

is applicable to plaster without any limitation as to its 

changed condition by its regular and ordinary use." 

Accordingly, there is no ambiguity in the policy respecting 
coverage of appellee for the claims in the suit below. The policy's 
exclusionary clause is clear in this regard and appellant should not 
be required to defend and/or indemnify appellee for any judgment 


rendered against it in this cause. 


An insurer has a duty to defend and the correlative duty to pay a 
judgment which might be obtained against the insured in only those 
actions that are within the terms of the policy. United Pacific Insurance 


Company v. Northwestern National Insurance Company, 1950, 10th Cir., 
185 F.2d 443; Boyle v. National Casualt Co., supra; Appleman — In- 
surance Law and Practice, Volume 8, Section 4684, P. 12. 


CONCLUSION 


An insurer's obligation to defend a suit in behalf of its insured 
and pay any judgment rendered against its insured is determined solely 
by the allegations of the complaint. The complaint in this cause does 
not allege a liability within the provisions of the policy issued by appel- 
lant to appellee for the damages complained of by plaintiff were not 
“caused by accident" and further coverage for the property that was 
damaged is specifically excluded by the policy. 
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Accordingly, it is submitted that the judgment below should be 
reversed and that judgment should be entered in favor of appellant 


Aetna Casualty and Surety Company against appellee Harvey W. Hottell, 


Inc. 


Respectfully submitted, 


CHARLES E, PLEDGER, 
JUSTIN L. EDGERTON 
JOHN F. MAHONEY, JR, 
R. HARRISON PLEDGER, JR. 


925 Washington Building 
Washington 5, D. C. 


Attorneys for Appellant 
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Notice of Appeal, Filed June 28, 1960 


JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRANDYWINE CORPORATION, 
Connecticut Avenue and 
Brandywine Street, N. W., 
Washington, D. C. 


Plaintiff, 
vs. Civil Action No. 2529-'58 
HARVEY W. HOTTEL, INC., 
c/o State Charters Corporation, 
917 - 18th Street, N. W., 
Washington, D. C. 


) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 


Defendant. 


RELEVANT DOCKET ENTRIES 


Proceedings 


Complaint, appearance, Jury Demand 
Summons, * * * 

Answer of deft. to complt. * * * 
Calendared. (N) 

Motion of deft. to dismiss; * * * 
P&A of pitf. in opposition to Motion to Dismiss * * * 


Withdrawal of deft's. motion to dismiss without prejudice 
per all counsel. filed. 


March 5 
March 5 
March 26 


March 26 


March 30 
April 1 


April 1 


April 3 


April 24 


April 25 


May 1 
May 4 
May 8 


May 15 


May 26 
June 2 


2 
Proceedings 


Motion of deft. to bring in as 3rd-parties Frick Co., 
“Morris Shapiro t/a General Engineering Associates 


and Aetna Casualty Co.; * * * exhibit 


Consent order granting leave to make the Frick Co., 
"Morris Shapiro, t/a General Engineering Associates 
and Aetna Casualty and Surety Co. parties to action 
_ in accordance with said form of summons and 3rd- 
‘party complt.; directing Clerk to issue said sum- 
‘mons under Seal of Court and shall amuse summons 
| and 3rd party complt. to be served on each of 3rd- 

party defts. (N) McGuire, J. - filed 


Third party complt. 
Summons * * * 


Appearance of Ward E. Lattin and Douglas Hunt for 
deft. #2. 


Stipulation extending time for deft. #2 to answer and 
" otherwise plead not to exceed 30 days from date *** 


Motion of deft. #4 to dismiss 3rd-party complt.; *** 


Appearance of Leo Schlosberg as atty. for 3#d-party deft. 
Morris Shapiro, t/a General Engineering Associates 


Stipulation extendint time for 3rd-party deft. Shapiro 
to answer, or otherwise plead. filed 


Opposition of deft. #1 to motion of deft. #4 to dismiss 
3rd party complt. *** 


Order denying motion of third-party deft. Aetna Casualty 
' & Surety Co. to dismiss third-party complt and 
allowing third-party pltf 10 days to amend its third- 
party complt. (N) Holtzoff, J. 


Answer of third-party deft. Frick Company to third- 
party complt. - Exhibit (1); filed 


Answer of #3 to 3rd-party complt. * * * 
Amended 3rd party complt; *** 


Amended answer of 3rd party deft. Morris Shapiro to 
amended 3rd party complt. *** 


Answer of #2 to amended 3rd party complt. *x* 


Answer of #4 to amended 3rd party complt. * * * 
Request of #4 for admission *** 
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Proceedings 


Request of 3rd party deft. for admissions under Rule 36, 
KOR. Cake es 


Called - Youngdahl, J. 


Certificate of Readiness, with leave to file further 
motions for discovery, interrogatories and other 
motions but not to delay pretrial. Approved N/AC 
Youngdahl, J. 


July 27 Interrogatories of 3rd party deft. Aetna Casualty and 
Surety Co. to 3rd party pltf. * * * 


July 27 Interrogatories of 3rd party deft. Aetna Casualty and 
Surety Co. to pltf. * * * 


August 11 Answers of deft. to interrogatories * * * 


Sep. 21 Motion by third party deft. Frick Co. for summary 
judgment * * * Affidavit in support * * * 


Sep. 29 Opposition of deft. to motion of 3rd party deft #1 for 
summary judgment * * * 


Sep. 30 Answer of pltf. to interrogatories of 3rd party deft. #3 


Oct. 2 Motion of third party deft. Aetna Casualty to sever third 
party action and to advance third party action for 
hearing; P& A. * * * 


Oct. 15 Memorandum of deft. in lieu of opposition to motion to 
sever 3rd party action * * * 


Oct. 27 Motion for summary judgment by 3rd party deft. Frick 
Company argued and taken under advisement * * * 
Matthews, J. 


Nov. 9 Order granting motion of third party deft. Aetna 
Casualty and Surety Co. to sever third party action 
and to advance third party action for hearing 
Matthews, J. 


Nov. 30 Order granting motion for a summary judgment and for 
entry of judgment of third party deft Frick Co. granted 
and third party complaint vs. Frick Co. dismissed 
(N) Matthews, J. 


Pretrial statement of Aetna Casualty and Surety Co. 
Pretrial statement of Harvey W. Hottel, Inc. 


March 1 


March 29 
April 8 
April 26 


April 26 


June 1 


June 1 


June 8 


June 28 
June 28 
August 4 
August 4 


Sept. 1 


Sept. 15 
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Proceedings 


Pretrial statement of pltf. - filed 
Pretrial statement of third party deft. - filed 


Pretrial Proceedings on third party action 
(Asst. Pretrial Examiner) 


Héaring begun on third party complaint only and 
concluded, taken under advisement; pltf to submit 
brief within 30 days or less and deft. to submit reply 
brief 5 to 10 days thereafter *** Tamm, J. 


Memo granting leave to pltf. to file brief within 30 days 
and deft. 10 days thereafter to file reply brief 
(N) Tamm, J. 


Memorandum of law of deft 1 *** 
Reply memorandum of #4 *** 


Memorandum of law of third party deft. Aetna Casualty 
and Surety Co. - filed 


Memorandum opinion finding for third party pltf. Harvey 
| W. Hottel, Inc. against Aetna Casualty and Surety 
Co. (N) Tamm, J. 


Motion of third party deft Aetna Casualty & Sureto to stay 
action* * *P&A_ (fiat Tamm, J.) 


Consent order staying main action pending disposition of 
appeal of third party action of Harvey W. Hottel, Inc. 
vs. Aetna Casualty & Surety Co. - *** Tamm, J. 


Consent judgment for third party pltf against third party 
deft. Aetna Casualty and Surety Co. (N) Tamm, J. 


Notice of appeal of third party deft.; * ee 
Exhibit (1) of third party pltf. - filed 
Motion of #4 for extension of time to file record on appeal 


Order granting motion of third party deft. to extend time 
to file record on appeal from 8-7-60 to and incl. 
9-16-60 * * * Hart. J. 


Cost Bond on appeal of Aetna Casualty and Surety Co. 

| with Hartford Accident and Indemnity Co. in the sum 

| of $250.00 approved (Fiat -- McGarraghy, J. and 
filed) 

Transcript of Proceedings of 2-29-60 pp. 1-51 * * * 


[ Filed October 6, 1958] 
COMPLAINT FOR NEGLIGENCE 
1. Plaintiff, Brandywine Corporation, is a corporation organized 
and existing under the laws of the State of Delaware, which maintains 
offices and is doing business in the District of Columbia. Plaintiff owns 
and operates the Brandywine Apartments which are situated at Connecti- 
cut Avenue and Brandywine Street, N.W., in the District of Columbia. 
Defendant is a corporation organized and existing under the laws of the 
State of Delaware and is doing business in the District of Columbia and 
retains a registered agent therein. The amount involved exceeds $3,000 
exclusive of interest and costs. 
2. In 1953 defendant, who then and at all times thereafter held 
itself out as a competent air conditioning engineering and contracting 
company, by its president, Harvey W. Hottel, contracted for the design 
and installation of an air conditioning system on the plaintiff's property 
known as Brandywine Apartments. 
3. Defendant installed the said air conditioning system prior to 
the cooling season in the summer of 1954 and continued to maintain and 
service said system from the date of its installation until March of 1957. 
4. From the time of its installation until March of 1957, said air 
conditioning system was subject to constant breakdown as a result of 
the negligent maintenance of said system by the defendant; major break- 
downs occurring in June of 1954, August of 1954, June of 1955 and August 
of 1956. In 1956 plaintiff paid defendant for the repairs necessitated by 
said major breakdowns the sum of $11,652.29. 
5. In March of 1957 Washington Refrigeration Company, at a 


contract price of $7600, overhauled the system and corrected the cause 


of the prior major breakdowns by the addition of selonoid valves and 
check valves to the existing system. 
6. From and after June of 1957 said air conditioning system has 
operated effectively, efficiently and without breakdown to the present 
time. 
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7. The defendant knew, or as a competent air conditioning engineer- 
ing and contracting firm should have known, the cause of the constant 


major breakdowns which the said air conditioning system experienced 
and defendant negligently failed to take any steps to correct the cause of 


said major breakdowns but merely continued to repair the damage result- 


ing therefrom. 


WHEREFORE, THE PREMISES CONSIDERED, plaintiff prays for 
judgment against the defendant in the amount of $19,252.29 together with 
interest from April 1, 1957, to date and the costs of this action. 


/s/ Benj. W. Dulany 
/s/ Ronald E. Madsen 


822 Southern Building 
Washington 5, D. C. 


Attorneys for Plaintiff 


DOUGLAS, OBEAR & CAMPBELL 
Of Counsel 


DEMAND FOR JURY TRIAL 


Plaintiff demands jury trial upon all of the issues raised in this 
action. 
/s/ Benj. W. Dulany 


7 


[ Filed May 4, 1959] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRANDYWINE CORPORATION 
Connecticut Avenue and Brandywine 
Street, N.W. 
Washington, D. C. 
Plaintiff 
Vv. 


HARVEY W. HOTTEL, INC. 
1273 East-West Highway 
Silver Spring, Maryland 
Defendant and 


= Third Party Plaintiff 


THE FRICK COMPANY 
Serve Resident Agent 

C T Corporation System 

1329 E Street, N.W. F 

Washington, D. C. : ivil Action 

Third Party Defendant : 0. 2529-58 

and 


MORRIS SHAPIRO, T/A 
General Engineering Associates 
810 18th Street, N.W. 
Washington, D. C. 
Third Party Defendant 
and 


AETNA CASUALTY & SURETY CO. 
1700 K Street, N.W. 
Washington 6, D. C. 
Third Party Defendant 


AMENDED THIRD PARTY COMPLAINT 

The Plaintiff, Brandywine Corporation, has filed against the 
Defendant, Harvey W. Hottel, Inc., a Complaint which is attached hereto 

and made part hereof. 

COUNT I 
1. The Defendant, Third Party Plaintiff, Harvey W. Hottel, Inc., 
entered into a contract with one, Harry E. Nau & Company, Inc., on or 
about June 25, 1953, for the installation of the air conditioning system 
in the Brandywine Apartments. 
2. The equipment used in the installation was manufactured and 
designed by the Third Party Defendant, The Frick Company. 
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3. The breakdowns complained of by the Plaintiff were the result 
of the design and manufacture of the equipment and components used in 
said system and any damages resulting to the Plaintiff from said system 
is the fault of the Third Party Defendant, the Frick Company. 

COUNT I 

1. All mechanical engineering designs and plans for the said 
Brandywine Apartments was prepared by the Third Party Defendant, 
Morris Shapiro, T/A General Engineering Associates. 

2. The Third Party Defendant, Morris Shapiro, T/A General 
Engineering Associates, designed the plans and specifications for the 
air conditioning system installed in the Brandywine Apartments. 

3. The use of the Third Party Defendant, The Frick Company's 
equipment was presented and submitted for approval to the Third Party 


Defendant, Morris Shapiro, T/A General Engineering Associates. 
4. The Third Party Defendant, Morris Shapiro, T/A General 


Engineering Associates, approved the said equipment and installation 
design before the Defendant, Third Party Plaintiff installed said system 
in accordance with the plans and specifications as approved by Morris 
Shapiro, T/A General Engineering Associates. 

5. Any damages resulting from the equipment, its installation 
which was in accordance with the approved plans or the design of said 
air conditioning system is the fault of the Third Party Defendant, Morris 
Shapiro, T/A General Engineering Associates. 

COUNT I 

1. That by virtue of several insurance contracts covering the 
period of time set forth in the original Complaint, known as Comprehen- 
sive General Liability Policies, issued by the Third Party Defendant, 
Aetna Casualty & Surety Co., Inc., to the Defendant, Harvey W. Hottel, 
Inc., the said Third Party Defendant, Aetna Casualty & Surety Co., is 
required to defend and pay any damages which would be assessed by the 
Court against the said Harvey W. Hottel, Inc. 


9 
2. The numbers of the Policies and the periods covered are 
as follows: 


#53 LC 3053 2- 
#53 LC 3746 2-1 
#53 LC 4444 2-1 
#53 LC 5149 10-1-55 to 10-1-56 
#53 LC 5907 10-1-56 to 10-1-57 


3. That under the foregoing Policies the Aetna Casualty & Surety 
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Co. is liable to pay to Harvey W. Hottel, Inc., damages if it be determined 
that it is liable to the Plaintiff. 
WHEREFORE, the Defendant Third Party Plaintiff, Harvey W. 
Hottel, Inc., prays that in the event judgment is rendered against it that 
it be granted a judgment over jointly and severally against the Third 
Parties Defendants, The Frick Company, Morris Shapiro, T/A General 
Engineering Associates and Aetna Casualty & Surety Co., in the full 
amount of any such judgment rendered, and 
For such other and further relief which to the Court seems just 
and proper. 
HARVEY W. HOTTEL, INC. 


/s/ Harvey W. Hottel, President 
Third Party Plaintiff 
Conroy, Williams, Nylen, Gilmore & Simpson 


By: /s/ Victor A. De Leon 
Attorneys for the Defendant and 
Third Party Plaintiff 
1033 Investment Building 
Washington 5, D. C. 


[ Certificate of Service] 


[ Filed May 26, 1959] 


ANSWER OF THIRD-PARTY DEFENDANT AETNA CASUALTY AND 
SURETY COMPANY TO AMENDED THIRD-PARTY COMPLAINT 


First Defense 

The amended third-party complaint fails to state a claim against 
third-party defendant Aetna Casualty and Surety Company upon which 

relief can be granted. 
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Second Defense 
This third-party defendant admits that during the periods set forth 
in the complaint it had issued several insurance policies to third-party 
plaintiff, known as Comprehensive General Liability policies; denies that 
by virtue thereof, it is required to defend and pay any damages assessed 
against third-party plaintiff herein; admits the allegations of paragraph 2 
and denies the allegations of paragraph 3. 
Third Defense 
Third-party defendant avers that the acts complained of in the 
complaint asserted against third-party plaintiff do not come within the 
scope of the insuring provisions of the policies as set forth above. 
PLEDGER, EDGERTON & RICHARDSON 


By: /s/ John F. Mahoney, Jr. 
925 Washington Building 
Washington 5, D. C. 
Attorneys for third-party defendant 


[ Filed July 27, 1959] 


INTERROGATORIES PROPOUNDED BY THIRD-PARTY DEFENDANT 
AETNA CASUALTY & SURETY COMPANY TO THIRD-PARTY PLAIN- 
TIFF HARVEY W. HOTTEL, INC. 


TO: Victor A. DeLeon, Esq. 
1033 Investment Building 
Washington 5, D. C. 
Attorney for Third-Party Plaintiff 


The following interrogatories are propounded by third-party defend- 
ant Aetna Casualty & Surety Company to third-party plaintiff Harvey W. 
Hottel, Inc. pursuant to Rule 33 of the Federal Rules of Civil Procedure. 
Said rule provides that interrogatories shall be answered separately and 
fully, in writing, under oath, by said third-party plaintiff and a copy 
thereof served upon third-party defendant within 15 days after service 
of these interrogatories upon you. 

1. Did defendant and third-party plaintiff Harvey W. Hottel, Inc. 
through its agents or employees install the air conditioning system which 


11 
is the subject matter of the complaint in plaintiff's premises at the time 
specified in the complaint ? 

2. Was said air conditioning system sold by defendant and third- 
party plaintiff Harvey W. Hottel, Inc. to Brandywine Corporation at the 
time of installation? If not, state the date of sale, when title thereto 
passed to the plaintiff and the parties to the contract of sale. 

3. When did such installation commence and when was it completed. 

4, Did defendant and third-party plaintiff service such system dur- 
ing the period alleged in the complaint ? 

5. If the answer to Interrogatory No. 4 is in the negative state the 
dates during which said third-party plaintiff did service said air condi- 
tioning system. 

6. Set forth in detail the facts upon which you base your claim 
that this third-party defendant is liable to defend you and pay any judg- 
ment rendered against you in this cause, referring whenever appropriate 
to the particular insurance policy (ies) and/or the insuring agreement (s) 
involved. 

PLEDGER, EDGERTON & RICHARDSON 


By: John F. Mahoney, Jr. 
925 Washington Building 
Washington 5, D. C. 
Attorneys for Third-Party Defendant 
[ Certificate of Service] Aetna Casualty & Surety Company, Inc. 


[ Filed August 11, 1959] 
ANSWER TO INTERROGATORIES 
1. The Defendant and Third-Party Plaintiff, HARVEY W. HOTTEL, 
INC., installed part of the air conditioning system in the premises of the 
Plaintiff. Said Defendant and Third-Party Plaintiff installed all of the 
air conditioning equipment located in the machine room on said premises. 


The roof tower, outside water piping and individual room fan coil units 
were installed by the plumbing contractor on said job. 
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2. Said air conditioning equipment installed by the Third-Party 
Plaintiff, HARVEY W. HOT TEL, INC., was sold to the plumbing and 
heating contractor on said job, HARRY E. NAU, INC. Said equipment 
was sold by HARVEY W. HOTTEL, INC. to HARRY E. NAU, INC. on 
the 25th day of June, 1953. The Defendant and Third-Party Plaintiff, 
HARVEY W. HOTTEL, INC., is unaware of the exact time when title 
to said equipment passed to the Plaintiff but assumes that title passed 
upon payment of Plaintiff to contractor, HARRY E. NAU, INC., on his 
contract. 

3. Installation of the equipment installed by HARVEY W. HOTTEL, 
INC., at the premises commenced on October, 1953, and was completed 
in the spring of 1954. 

4. The Defendant and Third-Party Plaintiff did not regularly 
service said equipment but was called on numerous occasions when 
trouble did develop in said air conditioning system. The Plaintiff regularly 
maintained and serviced the equipment as far as Defendant, HARVEY W. 
HOTTEL, INC., knows. 

5. The number of service calls, work performed and time spent 
by HARVEY W. HOTTEL, INC., is contained in the records of said 
company and to list same places would be an undue burden on the said 
HARVEY W. HOTTEL, INC. The jacket containing said information 
will be made available upon request for the Defendant to see and make 
any such notes as it may desire. 

6. The Defendant and Third-Party Plaintiff, HARVEY W. HOTTEL, 
INC., had in effect during the period for which the Plaintiff makes claim 
a "Comprehensive General Liability Policy". The policy numbers are 
set forth in Count III of the Third Party Complaint filed in this cause. 
Referring specifically to the insurance contract wherein liabilities are 
found on Page 2, “Insuring agreements", Section I, 0, 1 and IV 

HARVEY W. HOTTEL, INC. 
By: /s/ Harvey W. Hottel 
Conroy Williams Nylen, Gilmore & Simpson 
By: /s/ ee a DE Deon 
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[ Filed July 27, 1959] 


INTERROGATORIES PROPOUNDED BY THIRD-PARTY Eee 
AETNA CASUALTY & SURETY COMPANY TO P IFF 


To: Benjamin W. Dulany, Esq. 
Roland E. Madsen, Esq. 
822 Southern Building 
Washington 5, D. C. 


The following interrogatories are propounded by third-party defend- 
ant Aetna Casualty & Surety Company to plaintiff pursuant to Rule 33 of 
the Federal Rules of Civil Procedure. Said rule provides that interroga- 
tories shall be answered separately and fully, in writing, under oath, by 
said plaintiff and a copy thereof served upon third-party defendant within 
15 days after service of these interrogatories upon you. 

1. Did title to the air conditioning system referred to in the com- 
plaint pass to the plaintiff at the time of its installation on the premises 
known as Brandywine Apartments? 

2. Who was the seller of said system and what was the relation- 
ship of plaintiff to defendant and third-party plaintiff with respect to said 
air conditioning system? 

3. If the answer to Interrogatory No. 1 is in the negative please 
state when title to such property passed to the plaintiff, and state the 
parties to the contract of sale. 

4. Did any firm, person or corporation other than third-party 
plaintiff Harvey W. Hottel, Inc. service said system from the time of 
its installation until March 1957? 

5. If answer to Interrogatory No. 4 is in the affirmative please 


give the names and addresses of all such persons servicing said system 


and the dates of service. 
6. Specify the facts alleged to comprise the "negligent maintenance” 
on the part of defendant and third-party plaintiff Harvey Hottel, Inc. 
referred to in paragraph 4 of the complaint, as causing major breakdowns 
of the air conditioning system. 
PLEDGER, EDGERTON & RICHARDSON 
[ Certificate of Service] ~- By: /s/ John Fo Os Ss 
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{ Filed September 30, 1959] 


ANSWER OF PLAINTIFF TO INTERROGATORIES PROPOUNDED BY 
THIRD-PARTY DEFENDANT AETNA CASUALTY AND 
SURETY COMPANY 


DISTRICT OF COLUMBIA, ss: 

1. Plaintiff avers that Interrogatory No. 1 calls for a legal con- 
clusions and therefore refuses to answer the same. 

2. The air conditioning equipment was sold by the Frick Company 
to Harvey W. Hottel, Inc., and Harvey W. Hottel, Inc. in turn installed 
said equipment in plaintiff's apartment building as a subcontractor. 

3. No answer is required to Interrogatory No. 3. 

4. The answer to Interrogatory No. 4 is, "No". 

5. No answer is required to Interrogatory No. 5. 

6. Harvey W. Hottel, Inc. as a competent engineering and contract- 
ing firm knew or should have known the cause of the constant and con- 
tinuing major breakdowns which the air conditioning system in question 
continuously experienced; said breakdowns having been caused by liquid 
freon getting intd the compressor and other component parts of the air 
conditioning system where it did not belong thereby causing extensive 
damage. Said Harvey W. Hottel, Inc. failed to take any steps to correct 
the cause of these breakdowns as aforesaid but merely continued to 


repair the damage resulting therefrom. 
! BRANDYWINE CORPORATION 


{ Jurat dated Sept. 28, 1959] By: /s/ Morris A. Marks 
/s/ Benj. W. Dulany 
wl ae [ Certificate of Service] 
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[ Filed November 9, 1959] 


ORDER GRANTING MOTION OF THIRD-PARTY DEFENDANT AETNA 

CASUALTY & SURETY COMPANY TO SEVER THIRD-PARTY ACTION 

AGAINST IT AND TO ADVANCE THIS THIRD-PARTY ACTION FOR 
HEARING 


Upon consideration of motion of third-party defendant Aetna 
Casualty & Surety Company to sever third-party action against it and 
to advance this third-party action for hearing and memorandum of 
points and authorities in support thereof, filed herein by third-party 
defendant Aetna Casualty & Surety Company, and memorandum of third- 
party plaintiff in lieu of opposition thereto, filed herein, and after argu- 
ment in open Court, it is this 9th day of November, 1959, 

ORDERED that the motion of third-party defendant Aetna Casualty 
& Surety Company to sever third-party action against it and to advance 
this third-party action for hearing be, and it hereby is, granted. 

BY THE COURT, 


/s/ Burnita Shelton Matthews 
Judge 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
* * * * * 


Washington, D. C. 
February 29, 1960 


The above-entitled matter came on for trial before the HONORABLE 
EDWARD A. TAMM, United States District Judge, at 11:45) a.m. 


* * * * * 


HARVEY W. HOTTEL 


called as a witness, being duly sworn, was examined and testified as 


follows: 
DIRECT EXAMINATION 
BY MR. SIMPSON: 
Q. Will you please state your full name, Mr. Hottel? A. Harvey 
W. Hottel. 
Q. What is your address, Mr. Hottel? A. 6419 Lybrook Drive, 
Bethesda. 
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Q. What business are you engaged in? A. Refrigerating 
machinery, contracting and servicing refrigerating equipment. 

Q. What is the name of your firm? A. Harvey W. Hottel, Inc. 

Q. What is the address? Where is it located? A. 1273 East- 
West Highway, Silver Spring. 

10 Q. Are you an officer of that corporation? A. Yes. 

Q. What is your office? A. President of the corporation. 

Q. For how many years have you been located on the East-West 
Highway, Mr. Hottel? A. Since September of 1952. 

Q. And state, if you will, the number of years that you been 


engaged in the refrigeration business. A. Since 1930. 


Q. 1930? A. Right. 

Q. Are you a member of any refrigeration or air conditioning 
association? A. Yes, sir. 

Q. Will you give the name of that association, please. A. Since 
1935, I believe, the American Society of Refrigerating Engineers, and 
since 1942, the American Society of Heating and Ventilating Engineers. 
Iam a National Director and Treasurer of the American Refrigeration 
and Air Conditioning Contractors Association, a national trade organiza- 
tion. Also, I have a professional engineer's license in the District of 
Columbia since 1953 or 1954. 

Q. Are there any others, sir? A. There area number of com- 

mittees to which I have contributed and papers I have written for 
various other trade organizations since I have been affiliated with this 
industry. 

Q. Mr. Hottel, calling your attention to the latter part of 1953, did 
you enter into a contract for the installation of an air conditioning system 
in the Brandywine Apartments located at Connecticut Avenue and Brandy- 
wine Street, Northwest, in the District of Columbia? A. Yes, sir. 

Q. With whom did you have that contract? A. Our contract was 
with the Harry E. Nau Company. 

THE COURT: With whom did you have that contract? 
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THE WITNESS: With the Harry E. Nau, N-a-u Company, a 


plumbing and heating contractor who had the overall mechanical contract 
at this building, including all of the plumbing and piping work. 
BY MR. SIMPSON: 

Q. In making the installation of the air conditioning system at 
Brandywine, did you also design the equipment to be used in that system ? 
A. No, sir. 

Q. Do you know of your own personal knowledge who did design 
the system itself? A. The owners engaged Engineering Associates, 
who are consulting engineers, headed up by Maurice Shapiro, the princi- 

12 pal of that corporation. They are the organization that designed 
the mechanical equipment which we installed. 

Q. Did you perform any services of any kind in the drafting of 
the specifications for the air conditioning system. A. No, sir. I 
might add that we always submit the manufacturer's technical data to 
the consulting engineering company for the Harry E. Nau Company for 
approval. 

Q. Inthis case, state whether or not you know whether specifica- 
tions were submitted to Brandywine Corporation, specifications for the 
system itself. A. We submitted them to the Harry E. Nau Company who, 
in turn submitted them to the consulting engineer, who in turn submitted 
it to the Brandywine Corporation. That is the usual procedure. 

Q. Were those specifications approved by the Brandywine Corpora- 
tion? A. Yes, sir, or I should say, accepted. 

Q. Accepted? A. Accepted and approved and paid for. 

Q. Did your company, that is, Harvey E. Hottel, Inc, manufacture 
any of the components used in the air conditioning system installed in 
the Brandywine Apartments? A. No, sir. 

Q. State, if you know, who did manufacture the parts, the com- 


ponents used inthe system. A. The major equipment, such as com- 
13 pressors, condensers, receivers, chillers, were manufactured and 
purchased from the Frick Company, Waynesboro, Pennsylvania. 
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Q. What is the name of that company? A. The Frick, F-r-i-c-k, 
Company. 

Q. Where are they located? A. Waynesboro, Pennsylvania. 

Q. Do you know of your own personal knowledge whether Frick 
Company drafted the specifications as to the components used in the 
system? In other words, the major components such as compressors, 
crushers, and chillers, did they draft the specifications for the manufac- 
ture of those component parts? A. Yes. We had received technical 
and diagrammatic information on all equi pment before we submitted it 
to the buyer. 

Q. Did you submit the specifications, so drafted, to Brandywine 
Corporation? A. Yes, sir. 

Q. Did they accept, approve the specifications, so drafted, by 
Frick Company? A. Yes, sir. 

Q. Is it correct to say then, Mr. Hottel, that the services performed 
by your company, that is, Harvey W. Hottel, Inc., related solely to the 
installation of this system and nothing more? A. Actually, it was just 


14 a part of the system, the machinery in the basement. I differentiate 
between the system in the basement and all the cooling units and apparatus 
and controls in the individual rooms which was furnished by the plumbing 
contractor, Harry E. Nau, and also the cooling tower on the roof. All 
piping to these units were by the plumbing contractor and we furnished 


merely the refrigerating compressors and the refrigerant cycle in the 
basement. 

Q. Subsequent to the installation of the air conditioning system 
itself, did Brandywine Corporation request your services regarding repair 
to the system itself? A. Only at certain times when they felt that they 
needed servicing. 

Q. Were these repairs made by your company in the ordinary 
course of the services that you perform after making an installation 
such as this? A. We have a service policy on all new equipment which 
we install wherein we maintain the equipment for a number of specified 
days free of charge. 
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Q. In this particular case, Mr. Hottel, state to the Court, if you 
will, the exact period of time that you performed these services after 
the installation, free of charge? A. We performed all services and 
supplied or replaced any defective parts for a period of a year. In fact, 
in this case, it was a considerable period longer than a year that we 
furnished labor and material, necessary accessories, as required 
for possibly a year and a half. 
Q. In that connection, Mr. Hottel, did your contract contain a 
warranty provision whereby you guaranteed to repair the system itself 
for one year after its installation? A. In the specifications written by 
the consulting engineer, it specifies one year maintenance service free 
of cost shall be included in the contract price. Therefore, we felt that 
it was necessary for us to maintain the equipment from the standpoint 
of service calls. 
Q. State, if you will, when the installation was actually completed, 


that is, the system then turned over to Brandywine Corporation? Can 
you recall approximately how long it was after you began the} installation 


that it was completed? A. I believe the system was substantially com- 
plete the latter part of 1953 or early 1954. However, since the air con- 
ditioning season -- the boilers were being used, and, therefore, air 
conditioning was not necessary -- the equipment probably was tur ned 
on the middle or latter part of May and put into operation. 
Q. May of what year? <A. May of 1954. 
Q. So you had completed your installation prior to the air condition- 
ing season of 1954? A. Right. 
Q. And the system then had become the property of the Brandywine 
Corporation? A. That is right. 
Q. And had been paid for by Brandywine Corporation, jis that true, 
Mr. Hottel? A. I believe substantially. There may have been an item 
withheld. I think there was a small item withheld until the time of actual 
operation, but it was soon after that date of the starting date\, 
Q. Do you know of your own personal knowledge whether Brandy- 
wine employed its own maintenance crew at the Apartment?) A. Yes, 
they did. 
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Q. Did you have a contract with Brandywine providing for the main- 
tenance of that system after its installation? A. No. A year or two after -- 

THE COURT: No. You have answered the question. Just answer 
the questions. 

BY MR. SIMPSON: 

@. In making the repairs that you testified to after making the in- 
stallation, were they of a minor nature or will you describe just the type 
of repairs that you were called upon to make? Were they major repairs or 
minor repairs? A. I would say shortly after the equipment was put in 
operaiion, we had ma,or repairs due to failure of one of the compressors. 
There were four refrigerating compressors and the No. 1 compressor 

17 failed in that the crankshaft broke a hole through the housing, the body 
of the compressor and, naturally, this would be classified as a major repair. 

Q. At the time of that breakdown, were any of your employees 
operating the system itself? A. No, sir. 

Q. Was it under the control of the Brandywine Corporation at the 
time of the breakdown? A. Yes, sir. 

Q. In making repairs to the compressor, to which you have just 
testified, were you able at that time to determine the cause of that break- 
down? A. Not exactly, not definitely. 

Q. Were you able to form an opinion as to the cause of that break- 
down? A. Yes, sir. 

Q. Please state to the Court your opinion of the cause of such a 
breakdown of the compressor? A. On the first occasion, it was pretty 
difficult to determine the actual cause. However, we did locate broken 
valves, part of which fell down into the interior of the cylinders and caused 
the stoppage of the pistons which, in turn, possibly caused the crankshaft 
to break and penetrate the housing of the compressor. 

Q. All of this you have been testifying to, about the compressor, the 

18 parts, and the valves, they were manufactured by the Frick Company 


at Waynesboro, ‘Pennsylvania, is that correct, sir? A. Right. 


Q. You had no control over the design or the manufacture of the 
component parts? A. No, sir. 
@. Did you discuss the causes of these breakdowns with anyone 
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else, other than the owners, Brandywine Corporation? A.| Yes. 

Q. Please state who they were with. A. Immediately -- 

MR. MAHONEY: I object to what he told other people. 

THE COURT: The question is who the witnesses were, not what 
he told other people. Did you discuss it with other people? 

THE WITNESS: Frick Company officials mainly. 

BY MR. SIMPSON: 

Q. Did they come down from Waynesboro, Pennsylvania, to inspect 
the damage? A. Yes, sir. 

Q. Did they report to you what their findings were?) A. Their 
findings seemed to be inconclusive. 

THE COURT: Just answer the question. Did they report their 

findings to you? A. In part. 

BY MR. SIMPSON: 

Q. You mean by that, it was only a partial explanation of the 
breakdown? A. I believe so. I believe it was inconclusive in their 
minds. 

Q. Did they indicate that to you after their inspection -- I will 


rephrase the question. Did they indicate that their findings were in- 


conclusive after they made their inspection? A. They indicated that 
they had a newly designed valve which they were going to replace and 
this would most likely correct the problem; also that a new ring dis- 
charge valve of a special Swedish steel would be sent to us in replace- 
ment of the existing valve parts, and that was about the answer we got 
from Frick Company with respect to the breakage. 
Q. Did they, in fact, supply the new valve and new rings? A. Yes, 
they furnished all parts and with their own men, They brought their own 
men down here. 
Q. Did they install those parts? A. With our mechanics assisting 
them, that is right. 
Q. In other words, then, the men from Frick Company brought 
these particular parts, the new valve, rings, and your men, in company 
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20 with the men from Frick Company, then made the installation for 


those parts? A. That is right. 
Q. After the installation of those parts supplied by Frick Company, 


did there come a time when there were other breakdowns in that system? 
A. Yes, sir. 

Q. And can you recall the number of breakdowns that occurred 
after the installation of the new valve and the new rings? A. On that 
particular compressor, No. 1, I believe we had three similar breakdowns. 
On other compressors, we had possibly three other additional with very 
similar problems, the same parts which failed. 

Q. Asa result of these breakdowns, was there damage to any 
other property resulting from such breakdowns? By that question, Mr. 
Hottel, I mean when a compressor broke or parts fell out, was any other 
part of the property damaged? 

MR. MAHONEY: I object to that. 

THE COURT: State the grounds of your objection. 

MR. MAHONEY: There is nothing in the complaint which alleges 
there was damage to other property. 

THE COURT: What do you say to the objection, Mr. Simpson? 

MR. MAHONEY: The defendant states that the question is im- 

material. 

THE COURT: What do you say to the objection? 

MR. SIMPSON: If Your Honor please, we are testing the insurance 
policy itself in this proceeding to determine whether or not, as a result 
of these breakdowns about which Mr. Hottel is testifying, there was 
damage to any other property. 

THE COURT: How is this material to the issue before the Court ? 

MR. SIMPSON: If Your Honor please, I will withdraw the question. 

THE COURT: Very well. 

BY MR. SIMPSON: 

Q. Mr. Hottel, in operating your business, did you obtain advice 

regarding the types of insurance coverage for your business? A. Yes. 
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MR. MAHONEY: I object, Your Honor. 

THE COURT: What is the ground for your objection? 

MR. MAHONEY: If Your Honor please, I don't believe the ground 
for the question is material. The question is whether or not the acts 
complained of come within the insurance policy as it then existed. 

THE COURT: I will overrule your objection. The witness has 
answered Yes. 

BY MR. SIMPSON: 

Q. Did you, in obtaining that advice, discuss the nature of your 
business operations? A. Yes, sir. 

Q. Please state with whom you had these discussions/about your 
insurance. A. An Aetna Casualty Agent, Mr. Dumont Beerbower. 

Q. Following your discussions with Mr. Beerbower, were you 
advised of the type and kind of insurance coverage you should have in 
the operation of your business? 

MR. MAHONEY: I object, Your Honor. I don't believe it is material 
to the issues in this case. 

THE COURT: What do you say as to the materiality? 

MR. SIMPSON: If Your Honor please, I think it is material, unless 
counsel is willing to stipulate that the insurance policies which we now 
have here and which IJ will introduce covered the operation of Mr. Hottel's 
business. The company has liability insurance protection. 

THE COURT: I will overrule the objection. The witness may 
answer the question. 

THE WITNESS: In 1945 to 1948 I had four insurance companies 
serving my insurance needs and I called in Mr. Beerbower who seemed 
to be the most interested in my affairs, and we discussed, among 15 or 
20 policies, the liability covered in the comprehensive policy which we 
are discussing. We discussed the fact that Frick Company itself had a 

like policy and my understanding was that, in view of the fact that 


refrigerating machinery uses toxic refrigerants, ammonia, methyl 
chloride, sulphur dioxide, and the like, that I needed protection against 
liability. This was back in 1947 or 1948. 
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I never called on the insurance company to protect me except in 
this case or this policy which has cost me five to six hundred dollars a 


year. I was served this suit and immediately called the lawyers and the 


insurance company who met in my lawyer's office. 
MR. MAHONEY: I don't believe this is responsive, Your Honor. 
THE COURT: Your objection is sustained. Ask your next question. 
BY MR. SIMPSON: 

Q. As a result of these conferences with Mr. Beerbower, did you 
apply for insurance in the operation of your business? A. You mean 
originally ? 

Q. No; as a result of your conferences with Mr. Beerbower, did 
you apply for insurance that would cover you? A. That is right, yes, 
sir. 

Q. In the operation of your business? A. Yes, sir. 

MR. SIMPSON: At this time, Your Honor, I would like to say that 
Mr. Mahoney and I stipulate that these insurance policies, for the pur- 

24 pose of this action, will be offered in evidence, and that although 
they do not apply to the full period involved because we are unable to 
locate the original policies, it is agreed between counsel that the pro- 
visions contained in these policies also applied throughout the period 
involved in this action. 

THE COURT: Very well. 

The Clerk will mark the exhibit as Plaintiff's Exhibits Nos. 1 and 


MR. SIMPSON: I believe, Your Honor, we might use one policy as 
an illustration of the other provisions. Is that agreeable, Mr. Mahoney? 

MR. MAHONEY: Yes. 

THE COURT: Very well. The exhibit will be admitted in evidence 
as Plaintiff's Exhibit No. 1. 


(Copy of insurance policy was marked 
Plaintiff's Exhibit No. 1 for identifica- 
tion and received in evidence.) 
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BY MR. SIMPSON: 

Q. Mr. Hottel, I will show you Plaintiff's Exhibit No. |1, being the 
insurance policy in evidence, and ask you if this is one of the policies 
that was issued to you in the operation of your business? 

THE COURT: I believe counsel stipulated that it was, 

THE WITNESS: Yes, that is true. 

MR. SIMPSON: That is true, yes. 

25 THE COURT: I think we will suspend this hearing at this time 


for lunch, gentlemen. 


(Thereupon, at 12:30 o'clock the trial was recessed until 1:45 


o'clock p.m.) 
AFTERNOON SESSION 

(The trial was resumed at 2 o'clock p.m.) 

THE COURT: When we recessed for lunch you had displayed to 
the witness Plaintiff's Exhibit No. 1. He had, in substance, said that 
this policy was issued to him in the operation of his business. 

The Court pointed out that, by stipulation, the policy is one of 
those which covers some of the period involved and, by stipulation, the 
Court was to conclude that the policies for the balance of the period in 
question had similar provisions. 

MR. SIMPSON: Yes; and the period so covered, I think, so the 
record will be straight, the cooling season of 1954 up to the end of 1957, 
the cooling season. 

THE COURT: Very well. 

MR. SIMPSON: That is agreeable, is it not, Mr. Mahoney? 

MR. MAHONEY: Yes, that is correct. 

Thereupon 

HARVEY W. HOTTEL 
resumed the witness stand and having been previously sworn, testified 
further as follows: 

DIRECT EXAMINATION (Resumed) 
BY MR. SIMPSON: 
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Q. Mr. Hottel, calling your attention to October 6, 1958, I ask you 
27 if you were at about that time served with a summons and com- 
plaint filed against you by Brandywine Corporation? A. Yes. 
Q. Subsequent to receiving that complaint, did you have any con- 
versations with any representative of Aetna Casualty and Surety Company? 


A. Yes, sir. 

Q. Please relate, in substance, the conversations which you had 
with the representatives. 

THE COURT: Where, when, and with whom, first. 

BY MR. SIMPSON: 

Q. With whom were these conversations held? . A. In my attorney's 
office. 

Q. Where is that located? A. 1520 K Street. 

Q. Who was present at that time? A. Mr. Richard Healy, 
attorney for Aetna and Victor DeLeon representing my firm. 

Q. Will you please state to the Court the subject matter of that 
conversation, with Mr. Healy of the Aetna Casualty and Surety Company. 
A. Iwas asked by Mr. Richard Healy, the attorney for Aetna, to bring 
all pertinent information and file data to the office wherein we would 
discuss the information necessary for answering the complaint. 

Q. Did you do that? A. Yes, sir. 

Q. After turning over the information to Mr. Healy, were you at 
any time after that contacted by Mr. Healy? A. When we left the law 
office, he explained to me that the insurance company would be liable 
for this action and I should go about my business and forget about it. 

Q. Did you do that, Mr. Hottel? A. Yes, sir. I relieved my 
mind and I felt very good about it. 

Q. After that, did there come a time when you were informed that 
they were taking a different position with you? A. Yes, sir. 

Q. Can you place the approximate time when they so notified you ? 
A. I recall receiving a telephone call from Mr. Victor DeLeon, my 
lawyer, asking me to immediately come to his office inasmuch as the 
insurance company decided that they would not accept responsibility 
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and liability for this action and this happened to be one day 
complaint was supposed to be answered. 


before the 


Q. Mr. Hottel, I show you plaintiff's Exhibit No. 1, being the 


insurance policy and direct your attention to the second pag 


identified as "General Liability Schedule" and more partic 
direct your attention to the subparagraph appearing u 
graph D, reading, 


"Refrigerating Equipment, servicing or repair of 


thereof, 
arly I 
nder Para- 


equipment whether or not sold by the insured and instal- 


lation of equipment not sold by the insured", 


and ask you if, during your conversations with the insurance agent prior 


to obtaining this policy, if you discussed with him that in your business 


you did servicing and repairs of refrigerating equipment ? 


MR. MAHONEY: I object, Your Honor. It is not material to this 
issue. The only question is whether this insurance policy covers the 


accident or acts complained of in the complaint. There is no claim 


there was a failure on the part of any insurance agency to p 


proper liability insurance. These questions that counsel is 
into go along that line. The policy itself contained insuring 
THE COURT: What do you say to the objection? 
MR. SIMPSON: If Your Honor please, Mr. Hottel has 


rovide 
now going 


agreements. 


testified that 


he discussed the needs of his business from the standpoint of insurance; 
that he was advised that this type of policy is that which would best meet 


the needs of his business. He discussed with the insurance 


agent that in 


his business he did repair and servicing of refrigerating equipment. 


I have asked the witness whether or not that provision contained 


in that contract of insurance had been discussed and he is now merely 


confirming his previous testimony. I think it is pertinent in that Mr. 


Hottel, in servicing the equipment, as far as the complaint 


wine against him is concerned, they have alleged negligenc 


servicing and repair of the equipment. 
We feel that the insurance contract itself is designed 


le Brandy- 


in the 


to cover 


Mr. Hottel in the servicing and repair of that equipment, and certainly 
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would then cover him for negligence as set forth in the complaint. 

THE COURT: Will you read the question, Madam Reporter? 
(Thereupon the pending question was read by the reporter.) 

MR. MAHONEY: Your Honor, I also — 

THE COURT: You have already objected to the question. 

MR. MAHONEY: I just wanted to add something to my objection. 

THE COURT: Very well. 

MR. MAHONEY: There is no claim in the complaint that this 
insurance contract does not cover what the plaintiff requested, and that 


question now goes into that issue. The insurance contract can speak for 


itself as to the insuring agreements and the only issue is whether the 
insurance contract, as offered in evidence, covers the particular 
complaint. 

THE COURT: The Court will sustain the objection. 

MR. SIMPSON: If Your Honor please, the complaint filed by 
Brandywine against Harvey W. Hottel, Inc. lies in negligence, and it 
covers negligence’ in design, installation and repairs to that equipment. 
The insurance contract provides for liability or indemnification in connec- 
tion with the repairs and servicing, as I read the insurance provision. 
The objection is still sustained, Your Honor? 

THE COURT: The Court sustained the objection, that is right. 

MR. SIMPSON: May I note an exception? 

THE COURT: You need no exceptions in this court. They were 
abolished in 1938. 

MR. SIMPSON: I have no further questions, Your Honor. 

MR. MAHONEY: I have no questions. 

THE COURT: You may step down. (Witness excused.) 

THE COURT: Does this complete your testimony? 

MR. SIMPSON: Yes, Your Honor. 

THE COURT: Do you have any rebuttal testimony ? 

MR. MAHONEY: No, Your Honor. I have a motion at the present 
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THE COURT: What is your motion? 

MR. MAHONEY: I make a motion for a finding as of this time — 

THE COURT: At the conclusion, the Court is going to make a 
finding on the merits. I don't think a motion is necessary. What clause 
of the policy do you rely upon for the plaintiff? I would like to read it 
before I hear your arguments. In other words, do you have/a copy of 
this policy before you or one similar to it? 

MR. SIMPSON: Yes. 

THE COURT: Will you point out to me what part of the policy you 
say makes this defendant liable? Just tell me where it is and I will 
read it. 

MR, SIMPSON: It is under Coverage B and property damage 
liability is one of the provisions. 

THE COURT: That is this Section "Property Damage and Liability", 
is that right ? 

MR. SIMPSON: Yes, in "B". 

THE COURT: And any other sections? 

MR. SIMPSON: Also under Paragraph 2 "Defense Settlement”. 

THE COURT: The entire paragraph 2? 

MR. SIMPSON: The entire paragraph, yes, sir. 

THE COURT: Anything more just as to the policy at this point ? 
Is there any other section of the policy to which you want to invite the 
Court's attention specifically ? 

MR. SIMPSON: No, Your Honor. Those are the two particular 
divisions of the insurance agreement upon which plaintiff relies. 

THE COURT: Very well. I will hear your argument jin due course. 
I just want to get completely in focus the sections of the policy that are 
before the Court. For the defendant, what sections do you specifically 
rely upon? 

MR. MAHONEY: This may not be the same number as in Your 


Honor's policy, but it is that exclusion which refers to property damage 


liability and excludes property owned, or occupied, or rented to the in- 
sured, but used by the insured, and I believe it is underlined on Your 
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Honor’s policy. In addition to that section, the defendant also relies on 


Coverage B which the plaintiff relies on, particularly the phrase "Caused 


by accident.” 

THE COURT: Where does that appear in the policy, "Caused by 
accident’’? 

MR. MAHONEY: That is under Coverage B as the clause upon 
which the third party plaintiff relies. 

THE COURT: Is there any definition of B? I have before me 

this insert (indicating). 

MR. MAHONEY: It is under the insuring agreement on the front 
of the policy. 

THE COURT: Very well. 

MR. SIMPSON: If Your Honor please, before I begin my argument, 
in connection with the insurance provisions on which the plaintiff relies 
in this case, I think it is important to the plaintiff's position that the 
general liability schedule be associated and made a part of the property 
damage liability, coverage B, that appears on the jacket. 

THE COURT: That is the document attached to and made a part 
of the policy ? 

MR. SIMPSON: Yes, Your Honor, and particularly the Schedule D 
which is identified as "Products, including completed operations, air 
conditioning equipment, excluding heating system”. 

As far as the general liability schedule is concerned, I think that 
it amplifies and perhaps explains the insurance coverage itself which 
defines refrigeration equipment under Subparagraph D. It says, "Serv- 
icing or repair of equipment whether or not sold by the insured and 
installation of equipment not sold by the insured; air conditioning system, 
excluding heating system, servicing or repair of equipment whether or 
not sold by the insured, and installation of equipment not sold by the 
insured.” 

If you read from Paragraph D in the light of the policy itself and 
associate the property damage liability coverage with that, I would like 
to explain to the Court we don't rely exclusively upon coverage being 
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property damage liability when Your Honor first asked me what provi- 
sions we relied upon. 

We reply upon the entire insurance agreement, including the product 
liability provision as set forth in the liability schedule. 
THE COURT: Very well. 


* * 


[ Filed June 28, 1960] 
Third Party Plaintiff's Exhibit #1 
THE AETNA CASUALTY AND SURETY COMPANY 


[SEAL] 


Hartford * Connecticut 
Comprehensive General Liability Policy 
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COMPREHENSIVE GENERAL LIABILITY POLICY 
| DUPLICATE POLICY NO. 53 LC 5149 


1. Named Insured and ON HARVEY W. HOTTEL, INC. & METAL ca 


Business of the named Insured is | Mis EAST-WEST HIGHWAY 
SILVER SPRING, MARYLAND 
Named Insured is: Individual ( ) Partnership (_ ) 


BCs ((X) Other: 
Policy Period. From 10/1/55 To 10/1/56 
12:01 A. M., standard time at the address of the named Insured as stated herein. 


. The insurance seers is only with respect to such and so many of the following coverages as are indicated by specific 
shan charge or charges. The limit of the Company’s liability against each such coverage shall be as stated herein, 
subject to all the terms of this Policy having reference thereto. 


Advance Premiums 


Total Advance Premium | $ 628.48 
‘ che policy period is moce than one year and the premium is payable in installments, 
is payable in advance, $ on the first anniversary, $ on the second anniversary. 


Me ‘The declarations are completed on attached General Liability Schedule. 


B’ The General Liability Schedule discloses all hazards insured hereunder known to exist at the effective date of this Policy, unless otherwise 
stated herein: 


| s During the past three years no insurer has cancelled insurance, issued to the named Insured, similar to thar afforded hereunder, unless other- 
? wise stated herein: 


WILLIAM Ay BOONE, 
Cf 
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GENERAL LIABILITY SCHEDULE 
Policy No. 53LC5149 


eee 


The rating classifications stated herein do not RATES ADVANCE 


modify the Exclusions or other terms of the Premium PREMIUMS Code 
policy. Bases Bodily Property Bodily Property Nos. 
7 aig Injury Damage injury Damage 
ee E> =nn 


coe of Hazards - including (A) Area-Sq. Ft. (A) Per 100 Sq. Ft. 
_ Location of all premises owned, rented, or (B) Frontage (B) Per Linear Ft. 


controlied by the named Insured. (C) Remuneration (C) per $100 of 
2. Interest of named Insured in such premises Remuneration 


(Owner, General Lessee or Tenant). 
3. Part occupied by the named Insured. 


(A) PREMISES--OPERATIONS 


MILLWRIGHT WORK-N.O.C. D.C. (C)IfAny  . -195 63.72 105.30 3436 
ERECTION OR REPAIROF Mad. 54,000. -195 
MACHINERY OR EQUIPMENT Va. If Any 2 -216 


SHEET METAL WORK-SHOP Md. 60,000 . -0093 12.60 5.58 2457 


Contractors-Construction or Md. 10,400. -0254 8.22 2.64 2475 
Erection-Executive Super- D.C. If Any : .0254 

visors Exercising Supervi- Va. If Any : -0282 

sion through Superintendents 

and Foremen-No Direct 

Supervision. 


CLERICAL OFFICE 
EMPLOYEES-N.O.C. 2 , . : 2.77 2.14 3485 


SALESMEN, COLLECTORS 
OR MESSENGERS - 
OUTSIDE Md. If Any 0144 .0093 


OCCURRENCE BASIS 
(SEE ENDT.) 3.63 u 


{B) ELEVATORS 
NO PRESENT EXPOSURE NUMBER PER ELEVATOR 


(C) INDEPENDENT CONTRAC- COST PER $100 OF COST 
TORS - Let or Sublet Work 


Construction Operations-Contractor 
{not Railroads) Including Operations 
On Board Ships D.C. & 
Md. 10,000 -0314 -0135 13.05 6.75 0514 
Va. If An .0298 -015 Min. Min. 


(D) PRODUCTS (Including Completed 
Operations) Air-Conditioning 
Equipment- Excluding a 
Systems 
53.09 1062 


REFRIGERATING EQUIPMENT- 
N.O.C. Ma. & 
D.C. 168,000 
Va. If Any 


Air-Conditioning Equipment - 

Excluding heating systems - 

Servicing or repair of equipment, 

whether or not sold by the insured, 

and installation of equipment not 

sold by the insured. Md. & 
D.C. 28,000 
Va. If Any 


Refrigerating Equipment - 

N.O.C. Servicing or Repair of 

Equipment, whether or not sold 

by the insured, and installation 

of equipment not sold by the 

Insured. Md. & 
D.C. 10,000 
Va. If Any 


Heaters, Stoves or Furnaces - 
Gas, Gasoline, Oil or other 
Liquid Fuel - including Oil 
Burners. Md. & 
D.C. 56,000 


Heaters, Stoves or Furnaces - Woe if Any 


Gas, Gasoline, Oil or other 

Liquid Fuel - including Oil 

Burners Servicing or Repair 

of Equipment, whether or not 

Sold by the Insured, and Instal- 

lation of equipment not sold by 

the Insured. Md. & 
D.C. 2,000 4.728 4.896 
Va. If Any 4362 5.441 


(E) CONTRACTUAL 
NO PRESENT EXPOSURE 
Special Cover Premiums 


9.79 


1089S 


(OCCURENCE BASIS) 


It is agreed that such insurance as is afforded by the policy for bodily 
injury liability applies subject to the following provisions: 


1. The words "caused by accident" are deleted and elsewhere the word 
" Accident” is amended to read "Occurrence". 


2. "Occurrence" means an event, or continuous or repeated exposure to 
conditions, which unexpectedly caused injury during the policy period. 


3. The premium for this endorsement is one percent (1%) of the bodily 
injury liability premium subject to a minimum premium of $3.63. 


This endorsement forms a part of the policy to which attached, effective from its 
date of issue unless otherwise stated herein. 


(The information below is required only when this endorsement is 
issued subsequent to preparation of the policy). 


This endorsement, effective (BLANK SPACE) , is issued for 
attachment to and forms a part of 


Policy No. issued to 
Additional | Return 


Premium $ Premium $ 


THE AETNA CASUALTY AND SURETY COMPANY 
Hartford, Connecticut 


* * * 


Endorsement Number President 


Countersigned | Authorized Agent. 


* * 


GENERAL LIABILITY ENDORSEMENT 
(Deductible Basis Per Claim — Property Damage Liability) 


Tc is agreed thar such insurance as is afforded by the Policy applies subject to the following provisions: 
1. ¥ 100.00 shall be deducted from the total amount of all sums which the Insured shall become legally |obli: 
4 


injury to ot destruction of property, the Company shall be liable only for the difference between the P i 
accident” as stated in the Policy and the sum of the deductible amounts applicable to all claims as the result of ‘ 

2. The cerms of the Policy, including chose wich respect to notice of accident and the Company's right to investigate, 3 
claim o¢ suit, apply irrespective of the application of the deductible amount. 


{The information below is required only when this endorsement is issued subsequent to preparation of the Policy.] 


Policy Number: 


The “Etna Casualty and Surety Company 
Hartford, Connecticut 
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40 
[ Filed April 26, 1960] 
MEMORANDUM OPINION 
The Court has heard argument upon the question of whether the 
insurance policy issued by the Aetna Casualty & Surety Company excluded 
from its coverage the items of damage alleged by the plaintiff to have been 
suffered as a result of the defendant's conduct. The Court is of the opin- 
ion that the insurance policy, together with the "comprehensive general 
liability policy” attached thereto and the "general liability schedule," also 
attached to the policy, contain ambiguities which must be decided against 
the defendant, Aetna Casualty & Surety Company. The Court finds, upon 
the basis of the data before it, the arguments of counsel, and the authorities 
cited, that the defendant's conduct as alleged in plaintiff's complaint is 
within the terms of the insurance policy and, accordingly, finds for the 
third-party plaintiff, Harvey W. Hottel, Inc. against the Aetna Casualty 


& Surety Company. 


/s/ Edward A. Tamm 
Judge 


Dated: April 26, 1960 


ES 
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[ Filed May 27, 1960] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRANDYWINE CORPORATION ) 


Plaintiff 
Vv. 


HARVEY W. HOTTEL, INC. 


Defendant and 


Third-party Plaintiff 


MORRIS SHAPIRO t/a 
General Engineering Associates 


Third-party Defendant 
and 
AETNA CASUALTY AND SURETY COMPANY 
Third-party Defendant 
JUDGMENT FOR THIRD-PARTY PLAINTIFF 


AGAINST THIRD-PARTY DEFENDANT 
AETNA CASUALTY AND SURETY COMPANY 


The cause of third-party plaintiff Harvey W. Hottell, 
party defendant Aetna Casualty and Surety Company having 
from the principal action and having come on for trial, and 


) 

) 

) 

) 

) 

} CIVIL ACTION 
Vz File No. 2529-58 

) 

) 

) 

) 

) 

) 

) 


Inc. vs. t hird- 
been severed 
the Court, 


having heard testimony on the question of whether the insurance policy 


issued by the third-party defendant Aetna Casualty and Sur 
excluded from its coverage the items of damage alleged by 


ety Company 
plaintiff to 


have been suffered as a result of third-party plaintiff's conduct, and upon 


consideration thereof and of the arguments of counsel, and 


having suffi- 


ciently stated, by its memorandum opinion of April 26, 1960, its findings 


of fact and conclusions of law, it is, by the Court, this 8th day of June, 


1960, 
ADJUDGED AND ORDERED, that, 


1. Defendant and third-party plaintiff's conduct, as alleged in 
plaintiff's complaint, is within the terms of the insurance policy issued 


by third-party defendant Aetna Casualty and Surety Company. 
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2. The Court expressly determines that there is no just reason 
for delay in the entry of a final judgment against third-party defendant 
Aetna Casualty and Surety Company and hereby expressly directs that 
judgment be and it hereby is entered in favor of third-party plaintiff 
Harvey W. Hottell, Inc. against third-party defendant Aetna Casualty 
and Surety Company. 

BY THE COURT, 


/s/ Edward A. Tamm, 
Judge 
Presented by: 


PLEDGER, EDGERTON & RICHARDSON 
By: /s/ John F. Mahoney, Jr. 
= * 


x 


Attorneys for Third-Party Defendant 
Aetna Casualty and Surety Company 


Consent: 
CONROY, WILLIAMS, NYLEN, GILMORE & SIMPSON 


By: /s/ Elisworth T. Simpson 
= * 


Attorneys for Third-Party Plaintiff 
Harvey W. Hottell, Inc. 


TO: Benjamin J. Dulany, Esq. 
Southern Building 
Washington, D. C. 
Attorney for Plaintiff 


and 


Leo Schlosberg, Esq. 

1000 Connecticut Avenue, N.W. 
Washington 6, D. C. 

Attorney for Third-Party Defendant 
Morris Shapiro 


PLEASE TAKE NOTICE that the foregoing judgment will be presented 
to the Court on = May 27, 1960, at 1:45 o'clock, p.m. 
/s/ John F. Mahoney, Jr. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
BRANDYWINE CORPORATION, 
Plaintiff, 
Vv. 
HARVEY W. HOTTEL, INC., 


Defendant 
and Third-Party Plaintiff 


Vv. 


AETNA CASUALTY AND SURETY COMPANY et al., 
Third-Party Defendants 


el 


NOTICE OF APPEAL 


Civil No. 
2529-58 


Notice is hereby given this 28th day of June, 1960, that third-party 
defendant Aetna Casualty and Surety Company hereby appeals to the 


United States Court of Appeals for the District of Columbia 
judgment of this Court entered on the 8th day of June, 1960 


from the 


in favor of 


third-party plaintiff Harvey W. Hottel, Inc. against said third-party 


defendant. 


PLEDGER, EDGERTON & RICHARDSON 


By: /s/ John F. Mahoney 


, or. 


Attorneys for Third-Party 


Defendant Aetna Casua. 
Surety Company 


lty & 


BRIEF FOR APPELLEE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,991 


AETNA CASUALTY AND SURETY COMPANY, 
Appellant, 


v. 


HARVEY W. HOTTEL, INC., 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


M, J. CUFF 


P. O. BOX 527 
8420 Hamilton Street 
West Hyattsville, Maryland 


Attorney for Appellee 


United States Court of Appeals 
For the 
District of Columbia Circxit 


FILED pec2 1 i960 
pryll b) lirash” 
CLERK 


SS 
ROBERT 1. THIEL _ EX 3-0625 


(i) 
STATEMENT OF THE QUESTION PRESENTED 


Is an insurer whose policy provides "Products Hazard" 
coverage which has been paid for by the insured warranted 
in refusing to defend a suit for negligence and alleging prop- 
erty damage brought against the insured by a third party on 
the grounds that the policy excludes damage to the product 
itself when: 


(a) the Complaint, as amplified by the only state- 
ments and testimony in the case, is consistent with damage 


to the product having been "caused by accident," 


(b) the policy specifically excepts the "Products 


Hazard" risk from its contract exclusion clause, and 


(c) the said policy purports to protect the insured 


against liability for all damages arising out of the ''Products 


Hazard"? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT: 


I. The Allegations of the Complaint of the 
Plaintiff in this Case, the Statement of 
Plaintiff's Agent Under Oath, and the 
Testimony of Appellee's President are 
Consistent with a Claim of Damage to 
Property "Caused by Accident" and 
Hence Within Coverage of the Policy 


The Insurance Policy in Question Provides 
For Property Damage Coverage for 
"Product Hazard" and Assesses the Insured 
For a Premium Therefor, and, Unless Such 
Coverage Be Clearly and Unambiguously 
Excluded by Other Terms Thereof, Imposes 
The Duty Upon Insurer to Defend the Insured 
In a Suit Alleging Pemage'v Within Such 
Coverage E : * 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 15,991 


AETNA CASUALTY AND SURETY COMPANY, 
Appellant, 


HARVEY W. HOTTEL, INC., 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


JURISDICTIONAL STATEMENT 


Appellee agrees with the appellant's jurisdictional statement. 


STATEMENT OF THE CASE 


Appellee would amend appellant's Statement of the Case only to 


correct the statement that "appellee entered into a contract with Brandy- 


2 


wine Corporation, (JA 2) and to add to the Statement the incorporation 

of the "Products Hazard" coverage in the policy (JA 34) "(D) Products", 
(JA 32) Exclusions" (a) (2) and (JA 38) "Conditions" - "Limits of 
Liability" - "Coverage B". Appellee also takes issue with the state- 
ment (JA 5): "These rating classifications are not coverage provisions 
and do not modify or alter the exclusions or other terms in the policies." 
This, it is submitted, is a conclusion of law, part of the argument, and 


not rightly part of the Statement of the Case. 


The uncontradicted testimony is that appellee's contract was with 
the Harry E. Nau Company as to installation of the air conditioning sys- 
tem (JA 16). The appellant has neglected to refer to "Products" cover- 
age in its Statement of the Case. The existence and significance of such 
coverage will be considered below in appellee's argument. Whether the 
so called “rating classifications” are "coverage provisions" or affect 
"coverage provisions" would seem to be a matter for decision of the 
Court in the light of the "Products Hazard” definitions in the policy. 


STATEMENT OF POINTS 
The District Court was warranted in determining that: 


1. The insurance policy contains ambiguities "which must be 
decided against the defendant" (appellant). 


2. The conduct of appellee, "as alleged in the plaintiff's com- 
plaint, is within the terms of the insurance policy issued by third-party 
defendant" (appellant) . 


SUMMARY OF ARGUMENT 


The insured bought and paid the premiums for a "comprehensive 
general liability policy” containing specific coverage for liability for ac- 


cidental damage to "all property of one or more persons or organizations, 
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including the loss of use thereof" limited to "the total limits of the 


(Insurer's) liability for all damages arising out of the Products Hazard." 
(JA 38 - Emph. added) The "Products Hazard" coverage was clearly 


provided for in the "General Liability Schedule" annexed to, 


and part of, 


the policy. (JA 34) That coverage was for "Products (Including Completed 


Operations) Air Conditioning Equipment" and for "Servicing 


or repair of 


(such) equipment, whether or not sold by the insured, and installation of 
equipment not sold by the insured" (JA 35), and an appropriate "Advance 


Premium" assigned thereto. Said policy also contained the 


standard 


"Defense, Settlement" clause requiring the insured to "defend any suit 


against the insured alleging such. . . injury, .. . or 


destruction 


of property and seeking damages on account thereof, even if such suit is 


" 


groundless, false or fraudulent. 


Insured installed air conditioning equipment on premises belonging 
to the plaintiff. (JA 16, 17) Such equipment was “subject to constant 


breakdown", was repaired on several occasions by appellee, 
plaintiff sued the appellee for negligent maintenance thereof, 
from appellee the amount plaintiff was required to expend in 
remedy the said breakdowns. (JA 5, 6) Although the Compl 


and the 
claiming 


order to 


aint is not 


too clear, it, amplified by the statement of plaintiff's agent under oath 
(JA 14) and appellee's president's testimony in open court, (JA 20) is 
consistent with damage to the plaintiff's air conditioning equipment having 


been "caused by accident". Hauenstein v. Saint Paul-Mercu 
Company, 1954, 254 Minn. 354, 65 N.W. 2d 122, at 126; Ge 
Inc. v. Saint Paul Mercury Indemnity Co. 1959, Cal. Supr. 
2d 881. | 


Initially, the appellee was assured by appellant's agent 
would be defended by appellant. (JA 26) 


it is not required to do so. The appellee's contention is that 


"Products Hazard" risk as defined, must prevail over the h(4)"" 


Indemnity 


ddes & Smith 
C't. 334 P. 


that the suit 
Now the appellant contends that 


the 
exclusion 


if the policy is to have meaning, insofar as such coverage exists in the 
policy. If it does not prevail, then there is an ambiguity in the policy 
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which should be resolved in favor of the insured. Liberty Mutual 
Insurance Co. v. Hercules Powder Co., (CA 3) 1955, 224 Fed. 2d 293, 
at 294. In either event the appellant should be held to be under a duty 
to defend the appellee in this suit. Goldberg v- Lumber Mutual Casualt 


Insurance Co., {1948) 297 N.Y. 148, at 154, 77 N.E. 2d 131. 


— — 


ARGUMENT 
I. 


THE ALLEGATIONS OF THE COMPLAINT OF THE 

PLAINTIFF IN THIS CASE, THE STATEMENT OF PLAIN- 

TIFF’S AGENT UNDER OATH, HE TESTIMONY OF 

APPELLEE'S PRESID 

CLAIM OF DAMAGE TO PROPERTY "CAUSED BY AC- 

CIDENT” AND HENCE WITHIN COVERAGE OF THE POLICY 

The complaint of the Plaintiff in this case in paragraph 4 alleges 

"constant breakdown” as a result of the negligent maintenance of said 
system by the Defendant and sets forth four "major breakdowns" culminat- 
ing in payment “for the repairs” of the sum of $11, 652. 29 in 1956 and a 
further amount of $7,600.00 in March of 1957. (JA 5) The Plaintiff did 
not, in its complaint. specify the amount expended for material or labor. 


Further, in paragraph 7 of its complaint (JA 6) Plaintiff states "and B- 


Defendant (appellee) negligently failed to take any steps to correct the 


cause of said major breakdowns but merely continued to repair the 
damage resulting therefrom”. Taken together with paragraph 4 of the 
complaint, paragraph 7 can be read by inference to mean the Defendant 
(appellee) continued to repair neglig ently the damage resulting therefrom. 
The Plaintiff "prays for judgment” in its complaint. 


Although it probably leaves out more than it puts in, the complaint 
would appear to conform to the applicable rules. FRCP 3, 8(a), 84, 
Form 9 of the Appendix of Forms. There is clearly no bodily injury al- 
leged to have occurred to any person from any act or omission of appellee. 
But the term "damage" is used and can only refer to damage to property. 
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The Plaintiff's cause of action is further amplified by|its agent's 
answer to appellant's interrogatory No. 6 (JA 14). . . . ‘said break- 


downs having been caused by liquid freon getting into the compressor 
and other component parts of the air conditioning system where it did 
not belong thereby causing extensive damage." Plaintiff alleges damage 
was caused, and, both from its complaint (JA 5) and its answers to ap- 
pellant's interrogatories (JA 14), there is no question but that the prop- 
erty damaged was the "air conditioning equipment" or the air condition- 
ing system. 


Was the Plaintiff's property damaged by accident? The Plaintiff 
considers the cause to be "liquid freon getting into the compressor and 
other component parts."’ Appellee's president's testimony) before the 
Court (JA 20) was to the effect that. . . . "the No. 1 compressor 
failed in that the crankshaft broke a hole through the housing of the 
compressor" and though. . . "it was pretty difficult to determine the 
actual cause. . . we did locate broken valves, part of which fell down 
into the interior of the cylinders and caused the stoppage of the pistons 
which, in turn, possibly caused the crankshaft to break and penetrate 
the housing of the compressor." 


The term "accident" is defined broadly or narrowly and the need 
to define it arises in the entire field of litigation. See "Words and 
Phrases" vol. 1, pp. 250 to 334 inclusive. The litigant can virtually 
choose his favorite definition of "accident" and apply it favorably to his 
case. However, an apt definition is provided us in the case of 
Hauenstein v. Saint Paul-Mercury Indemnity Co., 1954, 254 Minn. 354, 
65 N.W. 2d 122, at 126: 

"Accident, as a source and cause of damage to prop- 
erty, within the terms of an accident policy, is an unex- 
pected, unforeseen, or undesigned happening or consequence 
from either a known or an unknown cause." 

Certainly in this case, what happened to the Plaintiff's air condi- 
tioning system was “unexpected, unforeseen" and the appellee would 
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certainly, stoutly maintain that it was not so designed. The cause, if it 
can be proven to the satisfaction of the Court and jury, (whether "known" 
or “unknown” at this stage of the litigation) will presumably be revealed 


to us by the Plaintiff in the presentation of its case. Appellee was un- 
certain about the cause to the extent that it called in the supplier of the 
components, (JA 20, 21) and, attempted, without success to hold said 
supplier in the case as an additional party Defendant. (JA 7, JA 3 - Nov. 
30. 1959 Third Party complaint v. Frick Co. dismissed) It must be 
remembered that the question involved in this aspect of the case is not 
“will the Insurer be required to pay? but rather "tshould the Insurer 
defend the suit?” |The term “accident” is nowhere defined in the policy. 
As indicated above. defining “accident” is an oft repeated but difficult 
task. If the definition of the term "accident" is necessarily imprecise, 
then what is "caused by accident” is unclear and ambiguous and, at least 
for purposes of determining whether the appellant should defend an action 
against the appellee, its insured, the ordinary rule of construction of a 
contract of this type should be applied. See Williston on Contracts (1936 
ed.) 1788, 1789, Section 621. Add to this the statement that "The 
Courts have frequently remarked that the duty to defend is broader than 
the duty to pay.” Goldberg v. Lumber Mutual Casualty Ins. Co. (1948), 
297 N.Y. 148 at 154, 77 N.E. 2d 131. See also the interpretation put 
upon the term “accident” by the highest court of the State of Minnesota 
in a case cited by the appellant: Geddes & Smith Inc. v. Saint Paul-M 
Mercury Indemnity Co. (1959), Cal. Supr. Ct. 334 P. 2d 881. 


Speculation’ as to what may be proven by the claimant, Plaintiff in 
this case does not provide us with the test of the insurer's duty to defend. 
Instead . . . "it is the allegation in the complaint of a cause of action 
which, if sustained, will impose a liability covered by the policy." Van 
Der Veen v. Bankers Indemnity Ins. Co., 30 N.J. Supr. 211, 103 A. 2d 
900, at 903. 

Appellee is convinced that, so far as appellant is concerned, the 
matter of whether whatever happened to Plaintiff's air conditioning 
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equipment was "caused by accident" or not is really unimportant. The 
central controversy revolves around the question of whether the said 


"air conditioning equipment" was excluded in the "Exclusions" clause of 


the policy or covered by the ''Products Hazard" as defined therein and 


as paid for by the appellee. 


II. 


THE INSURANCE POLICY IN QUESTION PROVIDES FOR 
PROPERTY DAMAGE COVERAGE FOR "PRODUCT 
HAZARD" AND ASSESSES THE INSURED FOR A PREMIUM 
THEREFOR, AND, UNLESS SUCH COVERAGE BE CLEARLY 
AND UNAMBIGUOUSLY EXCLUDED BY OTHER TERM 
THEREOF, IMPOSES THE DUTY UPON INSURER TO 
DEFEND THE INSURED IN A SUIT ALLEGING DAMAGE 
WITHIN SUCH COVERAGE 


The Policy here involved is called "comprehensive general liability 
policy". (JA 33) It consists of printed portions and typed portions. The 
"Insuring Agreements", "Exclusions" (JA 32) '"Conditions"|(JA 38) and 
the top four or five lines (including the title) of the "General Liability 
Schedule" are printed. (JA 34) That part of the "General Liability 
Schedule" commencing with 'Description of Hazards" and ending with 
"named Insured" is also printed. The entire balance of the |General 
Liability Schedule is type-written as are the numerals indicating the 
"limits of Liability" for each coverage and the amounts of "Advance 


Premiums" and "Total Advance Premium". 


At the time when appellee entered into this contract, or series of 
contracts, he was assessed premiums for "Property Damage" related to 
"Products" and "Air Conditioning Equipment. . . . Servicing or repair 
of equipment, whether or not sold by the Insured." (JA 34, 35) Such 
premiums were paid by the Insured as part of the ''Total Advance 
Premium". (JA 33) 


What coverage is afforded the Insured for ''Products" |and servicing 
and repair of "Air Conditioning Equipment"? For an answer to this 
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question the insurance contract must be examined very carefully. We 


are concerned here entirely with property damage and hence we look to 
"Coverage B”. (JA 33) It provides as follows: 
“To pay on behalf of the Insured all sums which the 

Insured shall become legally obligated to pay as damages 

because of injury to or destruction of property, including 

the loss of use thereof, caused by accident." 

At this point “property” is not limited or circumscribed as to loca- 
tion or ownership. All that is required is that such property be injured 
or destroyed by accident under circumstances imposing legal liability on 


the Insured to pay all sums claimed as damages therefor. 


It is not sufficient. however, that "Coverage B” alone be read. 
We must look further into "Exclusions" (JA 32) and "Conditions" (JA 38). 


As to “Exclusions”, paragraph (h) (4) appears to cut down the 
Insurer's liability insofar as it eliminates, "any goods, products or con- 
tainers thereof manufactured, sold, handled or distributed or premises 
alienated by the named Insured, or work completed by or for the named 
Insured, out of which the accident arises;". Thus far, the policy has 
given coverage and taken coverage away. Paragraph (k) of the "Exclu- 
sions” clause appears to restore some coverage to "Coverage B" by 
means of an exception to an exclusion and refers one to subparagraph (2) 
of paragraph (c) under the "Conditions" clause. Paragraph (c) is titled 
"Products Hazard” and provides the only definition contained in the 
policy of what is meant by those words, and evidently tells the Insured 
what coverage he is getting for the premium he pays as established by 
division (D) of the General Liability Schedule. The "Products Hazard” 
clause is divided'into two parts: (1) says the term means: 

"goods, manufactured, sold, handled or distributed 

by the named Insured or by others trading under his name, 

if the accident occurs after possession of such goods has 

been relinquished to others by the named Insured or by 


others trading under his name and if such accident occurs 
away from premises owned, rented or controlled by the 
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named Insured or on premises for whch the classificar 

tion stated in division (A) of the declarations excludes 

any part of the foregoing; provided, such goods or pro- 

ducts shall be deemed to include any container thereof, 
Al 


While somewhat confusing, the reference to "division (A) of|the declara- 
tions'' does not appear to remove coverage for the purposes] of this case 
because it must refer to Bodily Injury Liability (JA 33); (2) says the 
term means: 

", . . operations, if the accident occurs after 
such operations have been completed or abandoned and 
occurs away from premises owned, rented or controlled 
by the named Insured; Provided, operations shall not be 
deemed incomplete because improperly or defectively 
performed or because further operations may be re- 
quired pursuant to an agreement "’. 

The (a) (b) (c) and (d) matters that are "not deemed to be 'operations' " 
do not seem to remove coverage from the Insured for the purposes of 


this case. Again, we are confronted with the puzzling reference to 


“division (A) of the declarations", but, as indicated above, if there are 


any Statements in the said "division (A)", they undoubtedly refer to 
Bodily Injury liability. (JA 33) 


Paragraph 4 of the "Conditions" clause proceeds to inform the 
insured of the "Limits of Liability" under Coverage B. Among tother 
things: "The limit of property damage liability stated in the/declara- 
tions as applicable to "each accident’ is the total limit of the Company's 
liability for all damages arising out of injury to or destruction of all 
property of one or more persons or organizations, including the loss of 
use thereof, as the result of any one accident." (Emph. added); and, 
further "Subject to the limit of liability with respect to 'each| accident’, 
the limits of bodily injury liability and property damage liability stated 
in the declarations as aggregate products are respectively the total 
limits of the Company's liability for all damages arising out |of the 
Products Hazard." (emph. added) 
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The "General Liability Endorsement” (JA 37) refers, among 
other things, to “injury to or destruction of all property of one person 
or organization including loss of use thereof” as to which the $100.00 


deductible amount applies. (Emph. added) 


A return to the Exclusion” clause may be reassuring to the 
Insured. There we find that "This Policy does not apply: 

(a) to liability assumed by the Insured under any contract or 
agreement except (1) a contract as defined herein or (2) as respects 
the insurance which is afforded for the Products Hazard as defined, a 
warranty of goods or products;"". The Insured can, with some con- 
fidence, now assume that the coverage provided and withheld has again 
been restored. And, in view of the "Defense, Settlement, Supplementary 
Payments” clause (JA 32), is it to be marveled at that appellant's 
agent, Mr. Richard Healy, explained to the Insured "that the insurance 
company would be liable for this action and I should go about my busi- 
ness and forget about it’? (JA 26) Justice Brennan, in his dissent to 
the affirmance by the Supreme Court of New Jersey of the decision in 
favor of the Insured in McAllister v. Century Indemnit Company (1953) 
24 N. J. Supr. 289, 94 A2d 345, (aff'd) 12 N. J. 395, 97 A2d 160, stated: 
“Tt is unfortunate that respondent (insured) has pinned his hopes upon 
an insurance contract which appellant itself acknowledges is charac- 
terized by ‘intricacy of composition, complexity of paragraph cross 
reference, excessive verbiage and iteration, unhappy selection of a 
word to describe more than one thing where perhaps several words 
would have been better’; and it is to be hoped that appellant (company) 
will soon revise the form of its policy, as its counsel on the oral 
argument told the Court appellant would do regardless of the outcome 
of this litigation, in order to eliminate the justly criticized obscurities 
in the relationship of the various causes (clauses ?) to each other." 


A less kind critic of the "provide and withhold coverage" type 
policy, Justice Carter, in his dissent to the majority holding (in favor 
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of the insurer) in a case involving "Exclusions" and "Products Hazard" 
coverage in the policy there at issue (Volf v. Ocean Accident & Guaran- 
tee Corp., 1958, 50 Cal. 2d 273, 325 P 2d 987, stated: (at 325 P 2d 991) 
"Normally a businessman who takes 'comprehensive" insurance with 
express coverage, of 'products property damage’ would expect his 
ordinary transactions to be covered. If the insurer would create an 
exception to the general import of the principal coverage clauses, the 
burden rests upon it to phrase that exception in clear and unmistakable 
language. (cit.) If this is not done any ambiguity or uncertainty is 
resolved in favor of the policyholder." 


Bonnell v. General Accident Fire & Life Assurance Corp. (D.C. 
Cal. N.D.) 1958, 167 F. Supp. 384, at 389, although it involved a claim of 
personal injury against an insured whose policy contained an "Exclusion 
of Products Endorsement," is instructive. The claimant had been in- 
jured after the insured had relinquished possession of the item (refrig- 
erator) and not on premises of the insured. The Court based its deci- 
sion squarely on the clear exclusion of "Products Hazard" coverage. 
A similar exclusion existed in the policy involved in the case of 
Standard Accident Insurance Co. v. Roberts (CA 8) 1942, 123 Fed. 2d 
794, 797. For an example of a case in which the Court, construing the 
policy there at issue, indicated clearly that its decision would be other- 
wise but for the "Products Hazard" exclusion, see U.S. Sanitary Spe- 
cialties Corp. v. Globe Indemnity Co. (CA 8) 1953, 204 Fed. 2d 774, at 
775, 776, and 777, where the Court (at 204 Fed. 2d 776) stated: 
| . if the accident could be said to have occurred because of any con- 
dition in the products, . . . coverage on such a hazard was expressly 
excluded in this policy because the Plaintiff (insured) failed to purchase 
such coverage." 


The case of Volf v. Accident & Guarantee Corp. (1958) 50 Cal. 2d 
273, 325 P2d 987 must be faced squarely. It is not a binding precedent 
on this Court. It is graced with a vigorous dissent by Judge Carter, 
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quoted above. (325 P2d 991) It was apparently followed by the same 
Court in the case of Geddes & Smith, Inc. v. Saint Paul-Mercu In- 
demnity Co. (1959) Cal. Supr. Ct. 334 P2d 881, where Judge Carter, 
concurring specially, took occasion again to disagree with the reason- 


ing of the Court in the Volf case. The Geddes & Smith, Inc. case 


further does not involve a policy similar to the one at bar because from 
the report of the decision, it appears there was no "Products Hazard" 
coverage. Hauenstein v. St. Paul-Mercur Indemnity Company, 1954, 
254 Minn. 354, 65 N.W. 2d 122, is no clear authority for this case be- 
cause the policy there construed contained only the "h(4)"’ exclusion, 
“Coverage B” and no "Products Hazard" coverage. 


As to the printing appearing at the top of the General Liability 
Schedule (JA 34), assuming that it governed over the writing of division 
"(D)" of said Schedule, (see Poel v. Brunswick Balk Collender, 216 
N.Y. 119, 110 N.E. 440; 3 Williston on Contracts (1936 ed.) 1791, 1792, 
sect. 622) it still ‘would not serve to cut down the coverage contained 
under “Products Hazard”. As indicated above that coverage purports 
to protect the insured from "all damages arising out of the Products 
Hazard”. (Emph. added) And "Products Hazard” specifically includes 
“goods or products” of the "named insured" and "shall be deemed to 
include any container thereof,” and “operations” as defined - all having 
reference to the business of the appellee, to wit: Air Conditioning 
Equipment. (JA 34, 35) If paragraph h(4)" of the "Exclusions" clause 
purports to limit this coverage, then there is internal ambiguity in the 
policy which must, under the often repeated rule of construction be 
resolved in favor of the insured. Liberty Mutual Insurance Com 
v. Hercules Powder Co. (CA 3) (1955) 224 Fed. 2d 293 at 294. 
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CONCLUSION 


The complaint in this case is for negligence and claims damage 
to property which, at this stage of the proceedings, could have been 
"caused by accident.” If a doubt arises as to whether the property 
damaged was included in the "Products" coverage or was excluded by 
the "Exclusions" clause of the policy, then the policy is ambiguous and 
the doubt should be resolved in favor of affording protection for the 


insured. 


The judgment of the court below should be affirmed. 
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